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Current Topics. 


An Immoral Agreement. 

THE RECENT case of Stevenson v. Knight, in which the 
plaintiff, who had been an actress, sued the defendant for certain 
payments under a formal agreement, and failed because the 
court found that the consideration was the illegal one of 
cohabitation, is a fresh illustration of an old principle. The 
general rule is, of course, that oral evidence is inadmissible to 
contradict or explain a written agreement, but a necessary 
exception is made when the written agreement is a mere cloak 
of pretence fashioned to cover something which the law will not 
allow. The real question was whether or not the consideration 
was for past cohabitation, and, given the finding that the 
parties neisher separated nor intended to separate, the decision 
followed. All the precedents for settlement of an annuity on a 
past mistress contain the recital that the cohabitation has 
definitely ceased, with no intention on the part of the parties 
to resume it, and on that footing only such settlements bind 
the settlor. The extent of the principle that the taint of 
immorality vitiates a contract is shown in the fairly recent 
case of Upfill v. Wright, 1911, 1 K.B. 506, where a landlord 
failed to recover the rent of a flat, because, to the knowledge 
of his agent, it was hired by a man for his kept woman to live 
in, and so that he could visit her there. Some of the older 
cases, as illustrating contemporary manners and customs, 
have perhaps rather more general than legal interest. Pearce 
v. Brooks, 1866, 1 Ex. 213, for example, shows that a lady of 
the town, to be fashionable, required an ornamental brougham : 
see Picort, B., p. 219, “if a woman, who is known to be a 
prostitute, wants an ornamental brougham, there can be very 
little doubt for what she requires it.”” Yet a plea that a car 
was now hired for the purposes of immorality would be hard to 
establish. Reference may also be made to the nightcap 
washing case, Lloyd v. Johnson, 1798, 1 Bos. & P. 340. Feret 
v. Hill, 1854, 15 C.B. 207, is of interest on another count, for 
it shows the extraordinary powers of advocacy of the late 
Lord HaLsBury even as quite a young man. He had a case 
entirely without merit, representing a lessee whose landlord 
had indignantly turned him out for keeping the premises let as 
a brothel. The tenant sought ejectment against the landlord 
in the Common Pleas, and the fact was fully proved that the 
landlord was ignorant of the tenant’s intention, which was 
formed before the lease was granted. The judges therefore 
leant strongly against Mr. Girrarp, but could not resist his 
argument that, once the lease was granted, that court had 
nothing to do with the lessee’s fraud in obtaining it. The 
case also illustrates the utility of the Judicature Act, 1873, in 
allowing equitable pleas in all courts, and thus freeing them 
from the compulsion of making such decisions. 


Legal Humorists. 

WHILE LAW as a science is generally reputed dull and dry, 
it is curious to find that from its study and practice so much 
humeur has in fact been extracted by those with the gift of 
imagination. In the appendix to vol. 9 of his masterly 
“History of English Law,” Professor HoLpsworrn remarks 
that at first sight it seems remarkable that what is in many 
respects the most arid part of the common law, namely, 
procedure and pleading before reformers laid. their hands 
upon these topics, should have given rise to more humorous 
pieces, both in verse and prose, than any other hranc h of 
legal learning. This, as he proceeds to point out, is largely 
due to the contrast between the plain statement of the facts 
of a case which the parties themselves would have given, 
and the contorted narrative imposed upon them by the rules 
of special pleading—a contrast so marked as inevitably to 
provoke satirical comment from those endowed with a keen 
sense of the incongruous. To illustrate these observations 
Professor HoLpswortu has printed several specimens of legal 
humour at the expense of pleading, and everyone who sighs for 
occasional light reading as a relief from the abstruse studies in 
which he may normally be immersed, should read for the 
purpose of enjoyment, Joun Leycester ApoLrnus’s eclogue 
entitled ** The Circuiteers,’ which won high praise from so 
distinguished a critic as Lord Macautay,,or the masterly 
satire on the iniquitous system of special pleading, entitled 
** Crogate’s Case : A Dialogue in ye Shades on Special Pleading 
Reform,” which came from the pen of Serjeant (afterwards 
Mr. Justice) Hayes. Several of the lines from “ The Cir- 
cuiteers,”’ especially those where AppISON, the pleader, sings : 

* Thoughts much too deep for tears subdue the Court, 

When I assumpsit bring, and god-like, waive the tort,” 
or where the other interlocutor, Sir Grecory LEWIN, says, 

“TI love to put a farmer in a funk, 

Then make the galleries believe he’s drunk,” 
have often been quoted, but the verses as a whole have never 
been generally accessible, so that Professor HoLpswortH 
has done good service in including them in his volume. The 
like is true also of “ Crogate’s Case,’ which, while packed 
with wit, proved one of the most deadly of criticisms of the 
old practice of pleading. Baron SURREBUTTER, who, on 
his own statement had done “ more to elucidate the doctrine 
of de injuria than any judge since my Lord Cokr’s time,” is 
generally understood to be Baron Parke, who in his enthusiasm 
for this branch of the law, took a “ beautiful demurrer ”’ 
to the bedside of a sick friend to cheer him in his illness. It is 
pleasing to add that that great master of the common law, 
with all his passion for “ the state of the record,” appreciated 
the humour of the satire in which he figured so prominently, 


| although to the last he continued impenitent as to any 
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demerits of the system in which he had been educated and 
of which he was so enthusiastic an expounder in the voluminous 
works of MeEson and WELSBY. 


Lyon King of Arms. 

A FEW DAYS ago in the First Division of the Court of 
Session, Captain CAMPBELL SWINTON presented his commission 
under the Great Seal, appointing him to the office of Lyon 
King of Arms, and thereupon made the customary declarations 
of allegiance and service. Behind the quaint ceremony—a 
quaintness reflected in the multi-coloured uniform of the 
new Lyon King— lies a wealth of romance and historic interest. 
Corresponding in a large measure to the English Garter King 
of Arms, the Lyon King is one of the most ancient of Scottish 
state officials. His main duties consist in keeping the register 
of all arms and bearings in Scotland and granting patents or 
new grants to all “ virtuous and well-deserving persons ” 
who may apply to him. To these functions a reference may 
be found in the recent name-and-arms clause case of In re 
Berens, 70 Sol. J. 405; 1926, Ch. 596. The Lyon King’s 
jurisdiction as to armorial bearings is subject to the review 
of the Court of Session, but unless he has invaded the rights 
of others, the Court will be slow to interfere with his decisions. 
Like the other Kings of Arms, he has the privilege of wearing 
a gold collar of SS; while his baton of office is powdered 
with roses, thistles, shamrocks and fleur-de-lis, this being, 
it is said, probably the only bit of insignia now used bearing 
the lilies of France. Of the many past holders of the office, 
the best known was Sir Davip Linpsay, whose name is 
enshrined in a well-known passage of Scorr’s ‘ Marmion.” 


The Trial of Corporations. 

SoME LOoosE expressions used by counsel in the case of 
R.v. Cory Brothers & Co. Limited of Cardiff, which company 
was, on the 1Ith January, committed for trial on a charge 
of manslaughter, might lead to the conclusion that s. 33 of the 
Criminal Justice Act, 1925, had altered the law as to the 
criminal responsibility of corporations. That, of course, is 
not so: all the Act does is to provide machinery for the 
committal for trial of corporations for offences of which they 
can in law be guilty, remedying the defect revealed by R. v. 
Daily Mirror Newspapers Ltd., 1922, 38 T.L.R. 531. It may 
well be that the new procedure, by bringing more cases before 
the judges, will lead to definition, and perhaps development, 
of the theory of criminal responsibility in relation to corpora- 
tions. At present, the point is not that a corporation can 
now commit crimes which heretofore it could not, but that 
it can now be effectively proceeded against on indictment for 
the crimes it cancommit. The law is not in a satisfactory 
condition how far a corporation can have a criminal intent : 
witness the illogi« ality of Monsell Brothers v. London & North 
Western Railway Company, 1917, 2 K.B. 836, where it was 
said that a corporate owner of goods may “ without a mens rea, 
be guilty of giving a false account with intent to avoid pay- 
ment ol tolls.” Chuter Vv. Freeth & Poco k, 191 ] : 2 K.B. 832, 
said that a corporation could “ believe ” through their agents, 
and Citizens’ Life Assurance Company v. Brown, 1904, 
A.C. 423, held it responsible for the malice of its servants. 
The process of assimilating the artificial persons, created by the 
law, with living men, is foredoomed to go on. Its evolution 
in the realm of criminal law should be interesting. 


A Motor Police. 

THE GREAT increase of summonses for motor offences 
(their number has more than doubled at some urban courts 
in the last three years, and runs into thousands per annum at 
many of them) is giving rise to grave inconvenience. One 
trouble is the consumption of police time, some of which must 
be abstracted from other important duties. Not only are 
officers kept busy “ taking particulars,’ but they are with- 
drawn from the streets while waiting to give evidence at the 
courts. The question arises whether it is necessary to have 


highly paid men of fine physique to do these duties, Of 





course, the regulation of moving vehicles is work for strong 
men whose nervous system enables them to remain calm and 
efficient in trying and dangerous conditions, but even a C3 man 
can make a note of the number of a car and the length of 
time it has remained on a parking place or obstructing a 
street. There are innumerable other technical offences 
demanding no particular qualities of strength or capacity 
for their observation and record. Why should there not 
be an auxiliary force of men to perform the less onerous 
police duties at lower pay than is given to those who accept 
the greater risks and heavier stresses of ordinary police work ? 
These men should be sworn in as constables, but in ordinary 
times be used only for minor tasks. The problems produced by 
the mechanically propelled vehicle will not abate, and their 
solution should be sought with as little cost to the public as 
possible. The parking-place attendants might then be 
responsible officials ; and there seems no good reason why & 
small charge should not be imposed upon motorists for the 
facilities given them of garaging their cars in public places, 
to defray, at least in part, the expense put upon the public. 
It is doubtless true that further police activity would tend 
still more to congest the already overburdened police courts, 
but it would be quite easy to find a remedy for that condition 
of things. 


Parties to Divorce Proceedings living under same Roof. 

THE DANGER that a husband or wife, who is petitioning for a 
divorce, runs by living in the same house or under the same 
roof as the other party to the marriage, is well illustrated by 
the recent case of Stone v. Stone, The Times, 18th inst. 
There the petitioning wife continued to live in the same house, 
though she did not occupy the same room, as her husband, 
the only other occupant apparently being the daughter of the 
marriage. The learned President, although refraining from 
dismissing the petition, adjourned it generally, till satis- 
factory evidence was adduced to prove that the petitioner 
was not in fact cohabiting with her husband. 

Condonation is, of course, an absolute bar to a petition for 
divorce (cf. s. 178 (1) of the Judicature Act, 1925), and con- 
donation is a complete blotting out of the offence imputed, 
so as to restore the offending party to the same position as he 
or she occupied before the offence was committed. Mere 
forgiveness, however, is not sufficient. In considering whether 
or not there has been condonation, the position of a wife is 
somewhat different from that of a husband, and condonation 
will not be so readily inferred on the part of the wife as it 
may be on the part of the husband. While resumption by a 
husband of sexual intercourse with his wife, after full know- 
ledge of her guilt, will amount to conclusive proof of con- 
donation, notwithstanding that he never forgave her (Cramp v. 
Cramp and Freeman, 1920, P. 158), the resumption by a wife of 
intercourse with her husband, with full knowledge of his 
guilt, will not in all cases amount to condonation (Keats v. 
Keats and Montezuma, 1859, 1 Sw. & Tr. 334, 347). 

Again, it should be observed that mere cohabitation without 
sexual intercourse may amount to condonation (Keats v. 
Keats, 1 Sw. & Tr., at pp. 356, 357; Cramp v. Cramp, 1920, 
P., at pp. 165, 166; Crocker v. Crocker, 1921, P., at p. 29). 
Such cohabitation, however, will not necessarily amount to 
condonation, since there must not only be forgiveness, but a 
complete reinstatement of the offending party to his or her 
former position. Continued cohabitation does, of course, give 
rise to a strong suspicion of condonation which it may not be 
easy in all cases to dispel. On the other hand, of course, 
there may be no cohabitation at all, notwithstanding that the 
parties happen to live under the same roof. Thus in Powell v. 
Powell, 1922, P. 278, which is an extreme case, the court held 
that the occupation of a separate dwelling-house was not an 
essential ingredient to constitute the offence of desertion, and 
that forsaking of the wife’s bed, the avoiding of her society, and 
the isolating of himself in a separate part of a common residence, 
might amount to desertion on the part of a husband. 
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Trade Union Law: 
Proposed Reforms. 
By E. P. HEWITT, K.C., LL.D. 
(Continued from p- 18.) 

In a Bill to amend the Statute Law relating to trade unions, 
the Trade Union Act, 1871, so far as the same remains 
unrepealed (the definition of “trade union” in that Act 
having been replaced by another in the Act of 1876), might 
be left untouched. It is a question whether the Acts which 
the new Bill may propose to amend should include the 
Conspiracy and Protection of Property Act, 1875. Under 
s. 4 of that Act—as will be recollected—a person employed by 
a gas or water authority who maliciously breaks his contract 
of service, knowing or having reasonable cause to believe 
that the probable consequences will be to deprive the 


inhabitants of the city or place wholly or to a great extent of 


their supply of gas or water, is made liable to fine or imprison 
ment. This enactment is very incomplete; it seems 
reasonable that it should be either repealed or extended. 
And upon the whole, having regard to the fact that the 
enactment is one for the protection of the general public, 
it might, it is thought, be somewhat enlarged by inserting in 
s. 4, in place of the words “ gas or water.” the words “ gas, 
water, or electricity, or the duty of drainage or of performing 
any other public service essential to the continued life, health, 
or ordinary comfort of the community,” and by substituting 
for the words “their supply of gas or water,’ the words 
“their supply of gas, water, or electricity, or of the benefit 
of any such public service as aforesaid.” 

It will be borne in mind that under s. 9 of the Trade Union 
Act, 1876, a person under the age of twenty-one, but above the 
age of sixteen, may be a member of a trade union (unless the 
rules of the union otherwise provide), and “ may enjoy all 
the rights of a member,’ except as therein mentioned. Having 
regard to the importance of the questions which are from time 
to time brought before trade unions for decision,’ it does not 
seem expedient that youths--who have not reached the age 
qualifying them for the exercise of the Parliamentary or 
municipal franchise— should be able to take part in determining 
the policy of a great trade union. If it is still to be lawful 
for boys of sixteen to be members of a trade union, it would 
nevertheless be desirable to amend s. 9 of the Act of I876 
by adding at the end of the section a proviso to the following 
effect :- 

* Provided always that no member who has not attained 
the age of twenty-one years shall be entitled to vote, upon 
a ballot or otherwise, on any resolution involving the 
question of a strike or stoppage of work, or the question 
of whether political objects shall be adopted as objects 
of the trade union.” 

The picketing clause (s. 2) of the Trade Disputes Act, 1906, 
is generally recognised as requiring amendment, and the 
real question is what form the amendment should take. 
Section 2 (1) is as follows : 

“It shall be lawful for one or more persons acting on 
their own behalf or on behalf of a trade union or of an 
individual employer or firm in contemplation or furtherance 
of a trade dispute, to attend at or near a [house or] place 
where a person [resides or| works or carries on business 
{or happens to be}, if they so attend merely for the purpose 
of peacefully obtaining or communicating information, or 
of peacefully persuading any person to work or abstain 
from working.”’ 

It would be a reasonable and moderate amendment to this 
clause to repeal the words “ house or’ and “ resides or,” 
and also the words “ or happens to be” (all of which words 
are placed above within brackets), and to add to the clause 
a proviso in the terms following : 

“Provided nevertheless that it shall not be lawful to 
so attend in such numbers or in such manner as to intimidate 





or be likely to intimidate any person or persons whomsoever.”” 
Section 4 is the provision of the Act of 1906 which is generally 
regarded as placing trade unions in a special manner “ above 
the law,” by exempting trade unions and their funds from 
liability for torts committed by trade unions or their agents. 
[t has been previously pointed out that the exe mption con- 
ferred by sub-s. (1) of this clause extends to torts committed 
where no trade dispute is either in existence or contemplated. 
On the other hand, the apprehension felt by trade unions that 
if the exemption were abolished their funds might be depleted 
through the rash acts of over-zealous agents cannot be dis 
regarded. A modification of the « lause, however, seen to be 
clearly called for, and such an amendment as that shown 
below in italics would, it is thought, be considered reasonable, 
and not excite undue opposition : 

*4.—(1) An action against a trade union, whether of 
workmen or masters, or against any members or official 
thereof on behalf of themselves and all other members of 

t alleged to have 


the trade union in r spect of any tortious a 
been committed by or on behalf of the trade union 


conte mplation or furthera ce of a trade d spute, shall not be 
entertained by any court uinle uch tortious act shall 
have hee n committed by lhe ¢ r press ech or authority 
or with the erpress appro al of the ereew of the trade 
mnroOn, . 


The provisions of the Trade Union Act, 1913, which have 
excited most attention and criticism are the sections relating 
to political levies, but the provisions concerning the retention 
or removal of a Trade Union's name from the register are, 


in fact, of greater importance. The Act authorises political 
objects to be included among the objects of a I'rade Union. 
and the funds of the Union to be applied in promoting the 
same, subject, as to the political objects mentioned in s. 5, 


to the conditions therein contained. It defines the expression 
‘Trade Union,” for the purposes of the Trade Union Acts, 
as meaning any combination * the principal objet ts of which 
are under its constitution statutory objects,’ with a proviso 
that any combination for the time being registered as a Trade 
Union is to be “ deemed to be a Trade Union as defined by 
this Act so long as it continues to be so registered.” The 
expression “statutory object is defined by the Act in 
such terms as to comprise industrial objects (including the 
provision of benefits to members) and industrial objects 
only. It follows, therefore, that where a Trade Union has 
as its principal objects (or as any of its principal objects) 
objects which are political rather than industri il, such Trade 
Union would cease to be a Trade Union within the Trade 
Union Acts but for the proviso in the definition clause con- 
cerning Trade Unions for the time being on the register. 
Section 2 (2) directs the Registrar not to register a ‘Trade 
Union unless “in his opinion”’ its principal objects are 
statutory objects, and empowers the Registrar to withdraw 
the certificate of registration of a Trade Union if its constitu- 
tion has been altered in such a manner that * in his opinion ” 
the principal objects of the Union are no longer statutory 
objects, or if * in his opinion ’ the principal objects for which 
the Union is actually carried on are not statutory objects. 
An appeal lies, under s. 2 (4) against the refusal to grant a 
certificate of registration, or against a withdrawal of such a 
certificate, but no appeal lies against a refusal to withdraw 
a certificate where it is thought that it ought to be withdrawn. 

It is a very heavy burden of responsibility to throw on the 
legistrar especially in the case of a large and powerful 
Trade Union—that it should be left to him to determine 
whether in his opinion the principal objects of a Trade Union 
according to its constitution or as actually carried on are 
no longer statutory objects, and whether (if such be the case) 
the power given to him of withdrawing the certificate ought 
to be exercised. ‘he liability of a Trade Union to have its 
certificate of registration withdrawn ought not to rest on 


the opinion of the Registrar, but on the question of fact 
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whether its principal objects are or are not statutory objects. 
The effect of the withdrawal of the certificate of registration, 
upon the ground that the Trade Union’s principal objects 
were not statutory objects, would be that such Trade Union 
would no longer satisfy the definition clause, and would 
automatically cease to be within the protection of the Trade 
Union Statutes. It would, it is thought, be reasonable and 
wise to amend s. 2 (2) by striking out the words “in his 
opinion, in the several plac es where they occur (placed below 
within brackets) and by inserting in place of the word * may ” 
(which below is put in italics) the word “ shall.” 

2.-(2) The Registrar of Friendly Societies shall not 
register any combination as a Trade Union unless [in his 
opinion] having regard to the constitution of the com- 
bination, the principal objects of the combination are 
statutory objects, and may withdraw the certificate of 
registration of any such registered Trade Union if the 
constitution of the Union has been altered in such a manner 
that, [in his opinion| the principal objects of the Union 
are no longer statutory objects, or if [in his opinion] the 
principal objects for which the Union is actually carried 
on are not statutory objects. 

‘To make sub-s. (4) of the same section (which relates to 
appeals) consistent with sub-s. (2) as altered, the words “ or 
by the grant of any such certificate or the refusal to withdraw 
a certificate,” might be inserted in sub-s. (4) before the words 
‘may appeal to the High Court 

The provisions of the Act of 1915 relating to political levies 
have been dealt with in a previous article, and it will be borne 
in mind that where a ‘rade Union has adopted political 
objects as obje ts of the | nion, a general liability IS imposed 
on the members of such Union to subscribe to the political 
fund, subject to the right of any member to obtain exemption 
(as from the Ist January then next), on sending in a written 
notice in a certain form stating that he ‘ objects to contri- 
bute.” The hardship in this position—which the Political 
Levy Bill professed to meet — might, it is thought, be removed 
by repealing in s. 5 (1) (a), the words ** if he gives notice in 
accordance with this Act that he objects to contribute,” and 
inserting in their stead the words * unless he gives written 
notice of his desire to contribute, which notice, nevertheless, 
he shall be at liberty at any time to withdraw.” This amend- 
ment would involve the repeal of 8.0, W hich relates to the mode 
and effect of giving notice of objection to contribute, and of 
the schedule, which sets out a form of such notice. 

Sub-section (1) of s. 4 (which relates to the taking of a 
ballot upon a resolution that political objects be made objects 
of a ‘l'rade Union) will require to be amended in order to make 
the same consistent with the alteration proposed above to be 
made in s. 9 of the Act of 1876. Such amendment would 

consist of adding-—in s. 4 (1) of the Act of 1913—the words 
“entitled to vote’ after the words * every member.”’ 


( To be continued.) 





Income Tax. 

Penalties of Evasion—Law and Practice. 
Ir is probable that no other section of income tax work 
requires quite the same grasp both of the exact legal position, 
and of the administrative practice of the Revenue authorities, 
as does the consideration of cases where under-returns of 
income for taxation purposes have been made. 

Difficulties arise not so much in the very bad case, where 
prosecution for fraud is almost inevitable, or in the case of 
provable honest error, where penalties are inappropriate, as 
in what may be described as the average case falling anywhere 
between fraud and “ biased negligence.” It is this average 
case whi h most commonly comes to the professional notice of 
the practising solicitor, and to which the remarks in these 
notes will therefore be confined 





By the time legal advice is sought the case has usually 
arrived at the position where it has been proved, or agreed, 
that assessments have been inadequate, and the Inspector of 
Taxes is pressing for figures relating to years earlier than those 
in respect of which it is competent for additional assessments 
legally to be made ; or again, the position may be that al! the 
required figures have been supplied, and a final settlement is 
about to be negotiated. It is clearly necessary, therefore, not 
only that the exact legal position should be appreciated, but 
that the practice of the Revenue authorities in regard to the 
exercise of their legal rights should also be known. It will be 
convenient to deal with the two aspects of the matter 
separately. 

THe Lecat Position. 

In the class of case to which attention is being directed, 
it is improbable that proceedings under the Perjury Act, 1911, 
or at Common Law, would be taken, but the possibility must 
always be borne in mind. Similarly, the general penalty 
contained in s. 227 of the Income Tax Act, 1918, and which 
provides that a person who, for the purpose of obtaining any 
allowance, either for himself or for any other person, or in 
any return made with reference to tax, knowingly makes any 
false statement or false representation, shall be liable, on 
summary conviction, to imprisonment for a term not exceeding 
six months, with hard labour, must not be overlooked, although 
it is seldom invoked. 

The two sections of the Income Tax Act, 1918, to which 
special attention must be paid, since they are those on which the 
Inspector of Taxes usually bases his position, despite the 
existence of such other sections as 152 and 146, are ss. 30 
and 107. 

Section 30 provides that a person who in making a claim for 
or obtaining any allowance or deduction, for example, personal 
allowance 

(a) is guilty of any fraud or contrivance, or 
(6) fraudulently conceals or untruly declares any income 
, or 
(c) fraudulently makes a second claim for the same cause, 
shall forfeit the sum of £20 and treble the tax chargeable in 
respect of all the sources of his income and as if such claim 
had not been allowed. 

The importance of this section lies in the fact that under 
s. 17 of the Finance Act, 1920, no allowances may be granted 
to an individual unless a return of total income has been 
made. If, therefore, the return of total income is incorrect, an 
offence within s. 30 has been committed, despite the fact that 
under the new system of reliefs which has been in existence 
from 1920-21, the money relief from tax is not dependent upon 
the amount of total income. 

For the section to apply it is essential that fraud be present, 
but it is not essential that the fraud shall be successful ; for, 
per Lord Apam in Lord Advocate v. McLaren, 1905, 42 8.L.R. 
762, “* it is clear that the offence is committed and the penalties 
incurred, when the untrue declaration of income is made, 
irrespective of its result.” 

The penalty is mandatory, and cannot be mitigated by the 
court imposing it, and proceedings may be commepced at 
any time within six years of the commission of the offence 
(unless it were in connexion with tax for a year prior to 1920- 
1921) (s. 23 (1) Finance Act, 1923). On the assumption, 
then, that the full six years’ penalties are exigible, the 
penalties, which are entirely apart from the duty chargeable, 
amount to £120, plus three times the total tax properly 
payable over the six years. At an average rate of 5s. in the £ 
and a constant income, and neglecting personal allowances, 
and so forth, the tax and penalties will therefore amount to 
£120, plus the whole income for the six years. 

The second section upon which the revenue authorities 
rely, and which is usually much more clearly appropriate 
than s. 3)—although not alternatively, but additionally— 
is s. 107. As amended by s. 23 (2), Finance Act, 1923, this 
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section provides that “A person who neglects or refuses to 
deliver, within the time limited in any general or particular 
notice, or wilfully makes delay in delivering a true and correct 
list, declaration, or statement, which he is required under this 
Act to deliver, shall— 

(a) If proceeded against before the general Commissioners, 
forfeit a sum not exceeding twenty pounds and treble the 
tax which he ought to be charged under this Act . . . 

(5) If proceeded against by action or information in any 
court, forfeit a sum of twenty pounds and treble the amount 
of the tax with which he ought to be charged. 

The chief points of interest here are— _ 

(a) That fraud is not essential—for the section covers 
cases where no return has been rendered ; 

(6) That it is not concerned only with individuals (as is 
s. 30, since only individuals can obtain the allowances 
referred to) and therefore applies also to corporate bodies ; 

(c) The penalty is mitigable if proceeded for before the 
General Commissioners, but is mandatory to the court. 
The choice of venue rests with the revenue authorities ; 

(d) The making of a false return is not the making of a 
true return and therefore comes within the section (A.-G. v. 
Till, 1908-9, 26 T.L.R. 134) ; 

(e) Either a general notice (usually referred to as a “church 
door notice ’’) or a particular notice (the serving of a demand 
for a return) is sufficient. 

The exact method of computation of the penalty is by no 
means clear, It is clear that the penalty is imposed at least 
on the total income incorrectly returned, or not returned at all, 
but it is not clear whether, given that some items of income 
have been correctly returned, the penalty is to be computed 
on the whole return or on only the incorrect return ; but the 
matter is probably not of practical importance, since the 
incorrectly returned source will probably be the largest. 

The same time limits apply as for s. 30, and, broadly 
speaking, it nay therefore be said that over the six competent 
years the penalty amounts in money to £120, plus three times 
the tax truly chargeable on the income incorrectly returned— 
that is, when added to the tax itself, with an average rate of 
tax of 5s. in the £, and a constant income, approximately to the 
whole of the income for the six years, plus £120. 

In most cases it will be found that penalties have been 
incurred under both Sections 30 and 107. Penalties over 
six years therefore amount to an enormous sum, 

The strong position in which the Revenue authorities find 
themselves can now easily be seen. Given that the pro- 
ceedings under Section 107 are held before the court—as 
naturally they would be—the penalties are not mitigable, except 
by the Commissioners of Inland Revenue under Section 222 of 
the Income Tax Act, 1918. There is no escape from this position, 
since s. 140 (1) will practically never apply, although, of 
course, the smaller the penalties incurred, and the lesser the 
number of years involved, the weaker the Revenue position. 

THE PRACTICE. 

Considerable experience in negotiations with the Revenue 
authorities in such cases is essential before the official 
attitude on any particular case can be gauged, but the 
matter has been made easier in late years by the apparent 
freedom with which Inspectors of Taxes are prepared to 
discuss it generally. 

As far as can be gathered from discussion with many of 
these officers, the official policy in regard to cases of fraud 
is not to institute criminal proceedings where a voluntary 
disclosure of the fraud has been made, provided that the 
disclosure is a full one and includes the production of all 
the information required by the authorities in their computa- 
tion of the true liability. In such cases pecuniary settlements 
are arranged. 

in a great many cases the disclosure cannot be said to be 
truly voluntary for it is usual to find that the first steps in a 





matter of this nature have been taken by the Revenue author- 
ities themselves, their suspicions having been aroused in one 
or other of the ways familiar chiefly to themselves. Here 
again, however, the official practice seems to be to avoid a 
criminal prosecution on condition that a full disclosure in 
every sense is made, 

Although a prosecution may have been avoided, the pecuniary 
penalty question still remains. As shown above, these 
pecuniary penalties amount to an enormous sum, and it is 
the competency of the Revenue authorities to inflict them 
to the full that enables an Inspector of Taxes to press for 
information for years earlier than those in respect of which 
additional assessments can legally be made. Complete 
restitution is, as a rule, less costly than payment of the full 
penalties. 

The pecuniary settlement acceptable to the authorities, 
and in response to which they will agree to mitigate the full 
penalties recoverable, obviously depends on the facts of each 
individual case. The facts taken into account can be known 
only to themselves, but one may reasonably suppose them 
to rest very largely on the way in which the irregularity 
was discovered, the extent to which the consequent investiga- 
tions were facilitated by the delinquent, the degree of cul- 
pability involved, and the potential loss of revenue had the 
leakage not come to light. 

Invariably the defaulter is required to place the Revenue 
so far as possible in the position which it would have occupied 
had the default not occurred—in other words, compound 
interest, usually at 4} per centum per annum, must be paid 
in addition to the amount of the duty actually lost. To this 
minimum of restitution is usually added a penalty graded, it 
is suggested, on the lines indicated above, and as a matter 
of practice, it will be found that the total sum payable usually 
equals at least one and one-half times the duty lost. 

The sum finally arrived at is often beyond the immediate 
power of payment of the taxpayer, and in such cases it is 
rarely impossible to negotiate an agreement for payment by 
instalments. A simple contract is entered into between 
the parties, the defaulter agreeing to make certain payments 
in consideration of the authorities refraining from pursuing 
penalties which are legally exigible. The validity of such 
an agreement was upheld by Rowzart, J., in A.-G, v. 
Johnstone, on 28th June, 1926 (10 Tax Cases, 758), the only 
case of its kind, and the forceful judgment in which makes 
very instructive and important reading. 

No better conclusion to this article can be suggested than 
a reference to this clear summary by Mr. Justice Row arr of 
the posit ion. 





Some Points of Highway Law. 
IX. 
By ALEXANDER MACMORRAN, M.A., K.C. 


(Continued from p. 48.) 
Anything done in reference to a highway which makes it 
a nuisance 





less safe or commodious for use by the public is 
at common law. It must be remembered, however, that it is 
not everything which obstructs the use of a highway that can 
be dealt with as a nuisance. The act must be a wrongful 
act—that is to say, an act done otherwise than in pursuance of 
a legal right or of some statutory provision. A highway may 
have been dedicated to public use subject to the existence 
upon it of what would otherwise be a nuisance. On this 
subject the leading case is that of Fisher v. Prowse, 2 B. & S. 
770. The head-note of that case is a concise statement of the 
law. Where an erection or excavation exists upon land and 
the land on which it exists or to which it is contiguous is 
dedicated to the public as a highway, the dedication must 
be taken to be made to the public and accepted by them subject 
to the inconvenience or risk arising from the existing state of 
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things. In the course of an elaborate judgment ’ BLACKBURN, J., 
said ‘* The law is clear, that if, after a highway exists, anything 
to be dangerous to those using 
as it 


be newly made so near to it as 
the highway, this would be unlawful and a nuisance ; 
also is if an ancient erection, as a house, is suffered to become 
ruinous so as to be dangerous, and those who make or maintain 
a nuisance in either case are liable for any damage sustained 

if the nuis 
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mn prevents the way from 


being so conveniently safe t otherwi e would be, or whether, 
n the contrary. the dedication must not be taken to be 
made to the public and accepted by them subject to the 


nceonvenience of a risk ari gy fro the existing state of things. 
We think the latter is the correct view of the law.” Another 
illustration of the same principle may be found in the cases 
lealing with gates across highway Thus, it is unlawful 
to ect a gate re highway w re there has been none 
befor Thu t va | i | wh } SOUR rTON, J int The 
1" enuf / Vey - 79 J.P. 515. that there might be 
i dedication by a land-owner with liberty to retain gates for 
the convenien his farm operations, and a declaration 
was made that t roadwa publi highway subject 
to the right of the owner to retain for farm purposes the gates 
In question In an old ¢ James v. Hayward, Cro. Car., 
p. 184, the court laid down that the erecting of a gate, although 
t be not locked or tied but that every subject may open it 
ind hav passa t | | ! usance, for it 1s not so 
free and fASY a pa i il ) ict enclosure had heen for 
women gg ! troubl 1 with opening gates 
thant suld be if re wer ne In vet another case 
Bate) V Bu I H ( < Pp ‘| t W held that 1f there 
De a public footy V with a stile acro t of a certain height, 
Oo has a right to ren t ind put up a gate of 
vreater height, and the fact t t vate had been previously 
placed across other par f va uuld be no defence 

In all « f 1 ver, it must be shown that 
there ha been at ippl Ile terference with the public 
right of passage A good j ration of this is to be found in 
Rex v. Bartholom 1908, | KB | There the defendant 
unlawfully ereeted ly ed in the middle of the road 

ay of a public street flee stall he stall was of a 
permanent character | ! , | ter laid on to it from 
the mains and being a | to tl tes at £32. There wa 
ufficient room for t of trathe up and down the street 
on either side of the stall. On an indictment of the defendant 
for a nuisance in thereby obstructing the highway the jury 
found that t coffee stall w struction, but that it did 
Ot appree ibly uv riers vit the trafic in the street, and it 
" held by the court that li did not justify the 
ntl ola erdict of lilt 

Perhaps tl st I fori f interference with the 
hh is that of ex for the purpose of laying 

vel drai i ( ect main In so far a 
i ct re done in pursu of statutory authority no 
que tion of nu in can afr | her have been, however, 
and there still are ca in which or water undertaking 

not authorised by statute. and in such cases the breaking 
open of the street for t purpose of lay f or repairing mains 
is unlawful (on t il ject re ference mav be made to such 
cases as Req. v. Longton Gas Ce 9 L.J., M.C. 118 It is not 
easy to reconcile these cases with the decision in The Edqware 
Highway Board v. Harrow District Gas Co., L.R. 10 Q.B. 92, 
where it w held that the board might make and enforce 
an agreement with the is compal that the latter might 
break up the h vhway and pay so much per y ird of the surface 
broken. [he court held that the agreement was not illegal 


as the performance of it did not necessarily involve a nuisance 





to the highway. Buiacksurn, J., in his judgment, said that 
the board had no right to license a necessarily indictable 
obstruction, but that it was quite possible to break up the 
highway within the terms of the agreement without creating 
a nuisance. It is very difficult to understand how a street 
could be broken up for the purpose of laying pipes without 
creating a nuisance, there being no statutory authority to 
justify the act 
(To be continued.) 





Matrimonial Jurisdiction of Justices. 
Some Recent Cases. 
3y ALBERT LIECK. 

Ix the course of the last few months there have been several 
important decisions affecting the matrimonial jurisdiction of 
justices. As each deals with a subject not related to the 
others, the order in which they are considered does not matter, 
and it is convenient to take the most recent first: Broadbent 
v. Broadbent, 1927, The Times, 14th inst., where some very 
strong directions were given to justices upon the proper 
procedure to be adopted in exercising their jurisdiction to 
discharge, under s. 7 of the Summary Jurisdiction (Married 
Women) Act, 1895, on the ground of the wife's adultery, an 
order made in her favour under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1925. 

The decision was one given by a Divisional Court (the 
President and Hix, J.) upon appeal from an order of justices 
discharging, on the ground of adultery, an order previously 
made in favour of the appellant, the grounds of appeal being 
that particulars of the date and place when and where the 
act of adultery was alleged to have been committed were not 
furnished to the appellant in time to enable her to meet the 
and that she had a complete answer (an alibi) to the 
charge made. 

The only notice which the incriminated wife had of what the 
was by a letter addressed to her 


charge 


charge against her really was, 
solicitors and received by them actually on the day of hearing. 
This letter could only be communicated to her at the court 
where the issue was about to be tried. 

The President in his judgment remarked, that, * if at any 
period of the case the wife s solicitors had applied for an 
adjournment, a refusal to adjourn would have been a failure 
in the administration of justice.” It is stated in the 
report whether, while the,trial was proceeding before justices, 
it appeared that the wife was taken by surprise, or unfairly 
hampered in her defence by the absence of particulars ; had it 
so appeared it is difficult to suppose that the Bench would 
not have offered an adjournment without waiting to be asked. 
This is constant practice in courts of summary jurisdiction, 
not only in matrimonial cases, but in many others. It is not 
at all unusual, for instance, even in criminal cases, to allow 
cross-examination to be deferred until after an opportunity 
has been given the defence to consider the case opened by the 
The 
power of adjournment, freely exercised, is indeed one of the 
great safeguards provided to avoid the possible oppressiveness 


not 


prosecution, and testified to by some of the witnesses, 


of summary procedure. 

When one considers the great particularity required in 
Divorce Court procedure, one is not surprised to find the 
judges of that court “ doubting whether the present pro- 
cedure " (in courts of summary jurisdiction) “ is satisfactory.” 
It is satisfactory if used carefully and judicially ; it is unsatis- 
factory if full advantage is not taken of the safeguards it 
provides. The peculiar temptation of police courts is to 
allow speed to degenerate into hurry. Speed is indeed 
essential for a tribunal trying hundreds of cases in one short 
week ; but readiness to slow down when justice requires 
deliberation 1s the special virtue of those who should under- 
stand the possibilities and the limitations of summary 
procedure. 
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But the present decision, which remits the case for re-hearing 
by a reconstituted bench, makes it seem that the judges 
consider something more is needed in matrimonial cases than 
the law at present insists upon. They seem to indicate an 
opinion that a written statement of particulars should 
accompany the summons. This can easily be enforced by 
justices, if it be desirable. It is a proper exercise of their 
jurisdiction, when applied to for a summons to discharge an 
order on the ground of adultery, to require particulars of time 
and place to be disclosed to them, and to decline to proceed to 
a hearing until these particulars have been communicated to 
the defendant wife. No justice can be required to grant a 
summons without knowledge of the facts upon which the 
application for it is made, or to try an issue with the defendant 
in the dark as to the case against her. 

If this proposition be doubted and a bench does not feel 
justified in refusing to commence the hearing without previous 
disclosure of particulars to the wife, they can, if there has not 
been such previous disclosure, and should, adjourn the case 
when the examination-in-chief of the complainant is over. 
The defence then, with the opening statement, and the sworn 
allegations of the husband in their possession, will, if given a 
reasonable time, have no ground of complaint or appeal. 

It must not, however, be lost sight of that in these very 
difficult cases justices are sometimes unassisted by counsel or 
solicitor, and it is not easy, indeed it is at times impossible, 
to make an ignorant applicant understand what is necessary 
to the proof of his case. To require him to draw up a state- 
ment with the particularity of a petition for divorce might 
be to deny him justice, and in such instances the very elastic 
procedure of summary jurisdiction exhibits its merits, by 
enabling the justices at the first hearing to get out what the 
case, if there be one, is against the wife, and then adjourn 
for her to meet that case. The time between application and 
hearing can be, in ordinary course, so very brief, and the 
adjournment can be for such a short period, that expedition, 
the great requirement of the poor litigant,-need not be 
sacrificed. 

The decision in Broadbent v. Broadbent, as it stands, does 
not insist on service of a statement of particulars with the 
summons, and for the sake of the poor litigant in person it 
is to be hoped this will never be formally laid down as a 
sine qué non. But it will be the safest course for solicitors 
to adopt in future. What the decision does definitely require 
is that ‘ the accused party shall have notice of the charge,” 
and this justices must see is, in one form or another, given. 
They have the power ; the judges emphatically direct them to 
use it. 

Over another case, Diggins v. Diggins, 1926, 43 T.L.R. 37, 
there has been a good deal of misapprehension. The headnote, 
which seems accurately to give the gist of the decision, is 
that “ a wife’s right to claim and obtain an order for mainten- 
ance from a bench of justices under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1925, is not 
necessarily barred by a deed of separation which makes an 
allowance for her maintenance, but it must depend on the terms 
of the deed whether she is or is not deprived of that right.” 

Before the recent repeal (by the Summary Jurisdiction 
(Separation and Maintenance) Act, 1925) of the requirement 
that the neglect to maintain which forms the ground of the 
order must have caused the wife to leave and live separately 
and apart, the question whether a deed was a bar to an order 
arose on the issues of desertion and cruelty. In Kunski v. 
Kunski, 1907, 23 T.L.R. 615, an order on the ground of 
cruelty which occurred while husband and wife were living 
apart under a deed, was upheld ; the deed was no bar. On the 
issue of desertion, the question had to be determined whether 
there had been repudiation of the deed or not. There are a 
number of cases on the point which will be found collected at 
p. 27, et seq., of Lieck & Morrison’s “‘ Matrimonial Jurisdiction 
of Justices.” The deed might or might not be a bar. 

(To be continued.) 








Two Recent Workmen’s Compen- 
sation Decisions on Dependency. 


THERE have been recently two important Workmen’s 
Compensation decisions on the subject of dependency. The 
first case is that of Scott v. London & North Eastern Railway Co., 
43 T.L.R. 32, and the decision is a decision of the House of 
Lords. In that case the appellant claimed compensation 
under s. 2 of the Workmen’s Compensation Act, 1923 (now 
re-enacted in s. 8 of the Workmen’s Compensation Act, 1925). 
on account of the death of the husband, in respect of herself 
and her two illegitimate children by another man. These 
children had been born prior to the marriage of the appellant 
to the deceased workman, and the appellant had obtained a 
maintenance order for the payment of 8s. per month against 
the putative father. It appeared however that the appellant 
was in the habit of purchasing from time to time boots and 
clothes for these illegitimate children out of an allowance made 
regularly to her by her husband, and also that when the sums 
payable by the putative father were in arrear she made up 
such sums out of the allowance in question. The House of 
Lords held that compensation was not payable in respect of 
these children, and that they came within the category 
neither of “‘ dependants ” nor of ‘ members of the family ” 
of the deceased. The appellant in the above case was 
therefore seeking, under s. 2 of the Act of 1923, to enlarge 
the meaning of the expression “ dependants” in s. 13 of the 
Act of 1906, which was exactly the opposite of what was 
sought to be done in the case of Pritchard v. Bettisfield Colliery 
Ltd., 1925, 2 K.B. 284. There it was contended that 
illegitimate grandchildren of the workman could not claim 
compensation under s. 2 of the 1923 Act, but the Court of 
Appeal in that case held that such issue came within the scope 
of the section. Pritchard’s Case, supra, was thus distinguished 
by the Master of the Rolls in Scott’s Case in the Court of Appeal 
(1926, 2 K.B., at p. 209). “It appears to me,” said the 
learned Master of the Rolls, “ that reading the two statutes 
together as they are intended to be read, and giving as wide an 
interpretation as we intended to give in Pritchard v. Bettisfield 
Colliery Ltd. to the word ‘ children,’ it still does not go beyond 
what I may call the natural children of the parties concerned 
so as to introduce a different category, namely those who have 
been adopted, and who are not in any true sense the children 
of the deceased.” 

The other recent decision to which reference may be made is 
that of the Court of Appeal in Bloor v. Owners of the Ship Sutton, 
Times, 23rd November 1926. There the deceased workman 
was employed as a seaman, usually on coasting steamers. 
When ashore he lived with the appellant, who was his sister, 
and he had done so for the last fourteen years or thereabouts. 
The appellant was married and lived with her husband, who 
earned on an average £4 6s. a week. The deceased workman 
however allowed the appellant £1 a week, when he was at sea, 
and when ashore he paid her 30s. a week for his board and 
lodging. On these facts, the question was raised whether 
the appellant was partially dependent on the deceased. It 
might be noted that the decision in Bloor’s Case was a decision 
given under the 1925 Act, the material provision being s. 4 (2), 
which provides that ‘“‘a person shall not be deemed to be a 
partial dependant on another person unless he was dependent 
partially on contributions from that other person for the 
provision of the ordinary necessaries of life suitable for persons 
in his class and position.” It will be observed that the effect 
of the words in italics in the above sub-section is to restore 
the law as it stood prior to its alteration by the decision of the 
House of Lords in Main Colliery v. Davies, 1900 A.C. 358, 
which case decided that the question of dependency was to be 
determined irrespective of such considerations as the ordinary 
standard of living in the class to which the claimant or the 
deceased actually belonged. 

In Bloor’s Case, supra, the learned county court judge held 
that the applicant, although supported by her husband, was 
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partially dependent on the deceased, and the Court of Appeal 
refused to disturb this finding, since they were of opinion that 
there was evidence to support it. The question of dependency 
or partial dependency is, of course, a question of fact, and 
unless it can be shown that there were no materials at all on 
which the court could arrive at their finding, it is clear that 
no appeal against such finding can successfully be maintained. 





A Conveyancer’s Diary. 
Practical Conveyancing. 


The word “ appurtenances’ is a dangerous word to use in a 

contract. Even with an exact knowledge 
Danger of of the case law on the subject there are other 
use of Word more suitable words which can be used. 
** Appurten- Indeed, it is better not to use the word even 
ances.”’ ina deed. The reason is that the word has 

two meanings, and it may be necessary to 
resort to litigation to determine which of the two meanings 
it was intended to have. The primary meaning of the word is 
only such easements and rights as have become attached to 
the land by express grant or which have been acquired by 
prescriptive user. In its secondary meaning it may include 
rights which are not appurtenant at all, such as privileges 
not appurtenant but actually used for the benefit of, and 
enjoyed with, the land at the time of sale or conveyance, 
that is, according to whether the word is used in a contract 
or in a conveyance. Rights strictly appurtenant need not 
be mentioned either in a contract or in a conveyance. They, 
being annexed to the land, are included in the sale of the land. 
Therefore, a conveyance of the land passes them without 
mention, whether the pure haser was aware of them or not. 
1 hey are parcel of the land. 

Then, as regards the word “ appertaining.” It originally 
meant and included only such rights as were attached to the 
land by reason of the fact that it had at one time been part of a 
manor over which such rights existed. Such rights also pass 
with the land, and as part thereof, and without mention. If 
the word “ appertaining ” has ac quired a secondary meaning, 
it is only when used in connexion with “ appurtenances,” 
such as “ appurtenant and appertaining.” 

It will be seen, therefore, that these words originally had 
very limited meanings, and when used in their primary 
meaning will not pass privileges, rights, and advantages, 
occupied and enjoyed with the land at the time of the sale or 
conveyance, and not appurtenant or appertaining thereto. 
In consequence of this, before the Conveyancing Act, 1881, 
it used to be the practice, as we all know, to use what were 
known as “ general words” with a view of passing rights, 
privileges and advantages which were really not appendant or 
appurtenant, but which were actually at the time of the convey- 
ance enjoyed with the land, and of which it was important 
that the grantee should have the benefit. Then came s. 6 
of the Conveyancing Act, 1881, which provided that all these 
rights not strictly appendant or appurtenant should pass with 
the conveyance without mention, unless the deed contained 
some contrary intention. Finally, the Conveyancing Act 
was repealed by the L.P.A., 1925, and s. 6 replaced by s. 62 
thereof. 

Now let us see what the practical effect of all this is. One 
point to note is that it is better when acting for a purchaser 
to see that the word “ appurtenances” is not used in the 
contract, but, on the other hand, to be very careful to see that 
such contract contains words which will give the purchaser 
the benefit of the “ general words’’ implied by s. 62 of the 
new Act. But the student may say, “ Oh! but I thought you 
said that the words were now implied without mention by 
virtue of the section.” Yes, but not as a matter of course. 
That is, only if by the terms of the contract the purchaser is 











entitled to such rights. The section does not say that the words 
will be implied in @ contract. Only vie a Conveyance. And 
that is why the use of the word * appurtenances” may be 
dangerous in a contract. For, if it is used in its primary 
meaning, it may be that the effect of the contract will be 
that the purchaser will only be entitled to a conveyance of such 
rights as have been the subject of express grant or prescription, 
and that, in consequence, the land may be of no use to him. 
Certainly the word “‘ appurtenances’ may have a secondary 
and wider meaning. This will depend upon how, and the 
circumstances under which, the word is used. The secondary 
meaning is “such rights as were usually enjoyed with the 
land at the time of the purchase,” or, if they occur in a con- 
veyance, at the time of the execution of the deed. The 
contract may even have no words at all indicative of the rights 
which the purchaser is to have in his conveyance. In this 
case the contract will usually be construed as a contract for 
the conveyance of the premises with all that was appurtenant 
or appendant to them at that date, and for nothing more 
(Bolton v. Bolton, 1879, 11 Ch. D. 968; re Walmsley and 
Shaw’s Contract, 1917, 1 Ch. 93); unless the case can be 
brought within the class of cases where this result would be 
inconsistent with the intention of the parties to be implied 
from the circumstances existing and known to the parties 
at the time of the contract. But the point which the writer 
is trying to drive home is that all this uncertainty can so easily 
be avoided by inserting in the draft contract, when acting for 
a purchaser, some such words as “ together with such rights 
as if s. 62 (1), if land, or s. 62 (2), if land and houses, of the 
1925 Property Act, applied to contracts as well as to convey- 
ances”’; or “ together with the benefit of s. 62 (either s-s. (1) 
or (2)) of the Act.” Lf the vendor allows the words to pass, 
the purchaser would get all rights implied by the section, 
and if the vendor objects, it will have had the advantage of 
bringing matters to an issue, and will enable the parties to 
come to a proper understanding or to give up the proposed 
sale and purchase. 

This is not an imaginary danger, for there was an actual case 
where the purchaser, by not taking the precaution advised 
above, had to submit to have his conveyance limited to pass 
only such rights as the word “ appurtenances ”’ in its original 
meaning would pass. This was in re Peck and London School 
Board, 1893, 2 Ch. 315. It decided that s. 6 of the Con- 
veyancing Act, 1881, which, as we have seen, is now replaced 
by s. 62 of the 1925 Property Act, was not intended to alter 
the rights of the parties under a contract, and that if under 
the terms of the contract the purchaser is not entitled to the 
benefit of these statutory general words, the vendor is entitled 
to insert in the conveyance to the purchaser words restricting 
the generality of such general words (which, without such 
restriction, would be implied), to the actual rights to which 
the purchaser was entitled under the contract. L. E. E. 


(To be continued.) 








Landlord and Tenant Notebook. 


The case of Metcalfe v. Boyce, 163 L.T. 22, which was recently 
before a Divisional Court, affords an interesting example of a 
surrender effected by operation of law. In that case the 
defendant was a police constable, who had been in possession 
of a house at Blagdon, and against whom an order for possession 
was sought by the Chief Constable of Somerset, in the following 
circumstances. It appeared that, prior to 1912, the defendant 
was the tenant of the house in question, which had been let to 
him by Sir George Wills, at a rent of £12 per annum, 
exclusive of rates, which were payable by the tenant. During 
this period the defendant was allowed, by the county police 
authority, a grant in aid of the rent, since he was not living 
in barracks. In 1912, however, the county police authority 
adopted a scheme whereby all houses occupied by policemen, 
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who were not in barracks, were to be occupied by them as 
servants and not as tenants, and whereby the Chief Constable 
was to be the tenant of such houses, and to pay as such the 
rent, rates and taxes in respect of the same. The defendant 
had notice of the adoption of the scheme, but no express 
notice to determine his tenancy was served on him. The 
defendant continued subsequently in occupation of the house. 
After the adoption of the scheme demands for rent were 
addressed to the county authority, though they were actually 
sent to the defendant, and the practice was for the defendant 
to take such demands to the police office, obtain the amount 
due, pay the same in at the estate office of the landlord, and 
obtain a receipt therefor. This receipt, it should carefully 
be noted, acknowledged payment, not by the defendant, but by 
the county authority. Furthermore, no demands for rates and 
taxes were made on the defendant. After this state of things had 
continued for some time, in January, 1926, a tenancy agree- 
ment was signed by the landlord and the plaintiff. On the 
26th March the defendant retired on pension, but refused to 
vacate, whereupon an action for possession was brought in 
the county court by the Chief Constable. An order for posses- 
sion was made, and against this order the defendant appealed, 
but without success, to the Divisional Court. 

The above facts afford a useful opportunity for examining the 
principles of law to be applied. There would seem to be two 
material dates at which the position of the parties are to be 
examined, viz., in 1912, when the new scheme was adopted, 
and in January, 1926, when the new tenancy agreement was 
executed between the plaintiff and the landlord. 

Now it would seem that in 1912 a surrender by operation 
of law took place. It is clear, of course, that there was no 
express surrender, since an express surrender must be by deed, 
or at any rate, must be in writing, where the tenancy surren- 
dered is for a term not exceeding three years at the best 
rent which can reasonably be obtained without taking a 
fine: cf. L.P.A., 1925, ss. 51, 52 (2) (ce), (d), 54 (2). 

A surrender by operation of law may take place in several 
ways. The two methods of such surrender which appear 
material to the facts in the above case are: (1) surrender by 
estoppel; (2) surrender by grant of a new lease, whether 
to the surrenderer or to a third person; and possibly (3) 
surrender by a change in the relationship of the parties. 

With regard to (1), it might be said that there was such a 
surrender by estoppel, by reason of the subsequent acts of 
the parties. The fact that the demands for rent were sub- 
sequently addressed to the police authority, that these 
were taken by the defendant himself to the police station, 
that the rent was paid by the county police authority, and 
that the receipts for the rent acknowledged payment by this 
body, would appear to be practically conclusive, and to 
estop the defendant from alleging that he still remained the 
tenant of the premises. 

Reference may be made to the dicta of Parke, B., in Lyon 
v. Reed, as to the meaning of a “ surrender by operation of 
law.” “This term,” said the learned judge (ib., at pp. 306, 
307), “‘is applied to cases where the owner of a particular 
estate has been a party to some act, the validity of which he was 
by law afterwards estopped from disputing and which would 
not be valid if his particular estate had continued to exist. 
There the law treats the doing of such act as amounting to a 
surrender. Thus, if a lessee for years accepts a new lease from 
his lessor, he is estopped from saying that his lessor had not 
power to make the new lease ; and as the lessor could not do 
this until the prior lease had been surrendered, the law says 
that the acceptance of such new lease is of itself a surrender 
of the former. It is needless to multiply examples ; all the 
old cases will be found to depend on the principle to which we 
have adverted, namely, an act done by or to the owner of a 
particular estate, the validity of which he is estopped from 
disputing, and which could not have been done if the particular 
estate continued to exist. The law then says that the act 





itself amounts to a surrender. In such cases, it will be observed, 
there can be no question of intention. The surrender is not 
the result of intention. It takes place independently and 
even in spite of intention.” 

What would appear to have actually happened in Metcalfe 
v. Boyce, supra, was a novation between the landlord of the 
premises, the tenant and the Chief Constable, the parties 
agreeing inter se—it may be only impliedly—that the tenant 
should surrender his existing tenancy to his landlord, that 
the landlord should grant a new tenancy to the Chief Constable, 
and that the ex-tenant should continue in occupation merely 
as a servant of the new tenant. 

If that was the agreement, whether it was express or whether 
it was merely tp be inferred, it is clear that a surrender by opera- 
tion of law was effected, at any rate, by the second method 
referred to above, viz., by the grant of a new lease to a third 
person, with, of course, the assent of the sitting tenant. In 
Davison v. Gent, 1857, 1 H. & N. 744, the principle was 
definitely established, that where a landlord grants a new 
lease to a stranger with the assent of the tenant under an 
existing lease and the latter gives up his own possession, that 
is a surrender by operation of law. 

Where a new lease is executed in favour of a stranger, 
there cannot be any surrender by operation of law, unless the 
old tenant gives up possession to the new tenant at or about 
the time of the grant of the new lease to which he assents : 
Wallis v. Hands, 1893, 2 Ch. 75. In his judgment in that case, 
Chitty, J., said (ib., at p. 82): “To hold that mere oral 
assent to the new lease operates as a surrender in law would be 
a most dangerous doctrine ; it would practically amount to a 
repeal of the Statute of Frauds, and let in all the mischief 
against which the statute intended to guard; the policy of 
that statute is carried still further by the statute 8 & 9 Vict., 
c. 106, s. 3, which requires a deed in cases where formerly a 
mere writing would have sufficed. The foundation of the 
doctrine that the acceptance of a new lease by an existing 
tenant operates as a surrender in law is estoppel by act in 
pais, the law attributing the power of estoppel to certain 
acts of notoriety, such as livery, seisin, entry, and of terms of 
an estate, and the like; and the grant of a new lease to a 
stranger, with the tenant's assent, and change of possession, 
preceding, or following the lease, bring such a case within the 
scope of the same doctrine, where mere oral assent would 
not do.” 

Was there such a change of possession in Metcalfe v. Boyce, 
supra? The question appears to be one of fact, or rather of 
mixed fact and law, so that the decision of the trial judge 
thereon, if there is evidence to support it, is not likely to be dis- 
turbed. In Metcalfe v. Boyce, supra, the court held that there 
had been such a change of possession at or about the time of the 
new tenancy, the possession having been transferred by the 
defendant to the plaintiff. It is true that the defendant still 
remained in occupation, but that fact would not necessarily 
prevent a change of possession. The court arrived at the 
conclusion that the defendant agreed to occupy the premises 
as servant of the plaintiff, and that being so, there was clearly 
a change of possession necessary for the purpose of effecting 
a surrender by operation of law in the same way as there would 
have been had the occupying ex-tenant continued in possession 
as a sub-tenant of the new tenant. 

The report of Mi tealfe v. Boyce, supra, does not state 
whether any express lease or written tenancy agreement was 
granted to the Chief Constable by the landlord in or about the 
year 1912, or, at any rate, prior to January, 1926. It should 
be observed, however, that even a parol tenancy might have 
been sufficient, even though it was for a lesser term than the 
term granted to the old tenant, or even if it was a tenancy 
at will: Mellows v. May, Croke, Eliz. 874. Thus, in Dodd v, 
Acklow, 13 L.J. (C.L.), at p. 13, Tindale, C.J., said: “ The 
old law is, if a lessee accepts a new lease from his lessor, that 
is a surrender of the old lease, even though the old lease was 
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for a longer term, or though the former lease had been by 
deed, and the new one by parol: Fulmerstone v. Steward, 
Plowd. 100.” 

It would seem unnecessary to add anything further with 
regard to the position of the parties in January, 1926, since the 
above observations on surrender by operation of law would 
equally apply to a consideration of the effect of the grant of 
the tenancy agreement at that date. 

In conclusion, however, we might briefly refer to the third 
method by which a surrender by operation of law might have 
been effected, viz., by a change in the relationship of the 
parties. This usually takes place where a person, who has been 
previously o cupying premises as a tenant, consents to remain 
in possession subsequently as a tenant. In such a case 
there would clearly be a surrender by operation of law: cf. 
Peter v. Kendal, 6 B. & C. 703. 








Reviews. 


* South Africa Vv. England and Australia, Test ( ricket L884 
1924 London: Old Royalty Book Publishers. 128 pp. 
Os. 6d. 


South African cricket, since the unsuccessful tour of 1924, 
has been under a cloud in the minds of our short memoried 
public. This interesting little book, compiled by 
W. H. Coleman, with a foreword by C. E. de Trafford, should 
serve the double purpose of recalling those giants of the early 
days who put South African cricket on an equality with 
that of the Mother Country and Australia, and of giving a 
pleasant warmth of recollection to some and information to 
others during these cold cricketless evenings. D.R.d. 


Famous Trials of History. By The Right Hon. THE KARL 
or BIRKENHEAD. Fourth edition. London: Hutchinson 
and Co. N.D. 2Is. 


Starting, rather courageously, with the trial of Mary Queen 
of Scots, Lord Birkenhead has collected a series of some 
twenty trials interesting In one way or another to both lawyer 
and layman. In most of them he is fortunate. The story of 
( olonel Blood, which provides reading as good as any novel, 
tands out in striking contrast with that of Captain Kidd, 
who appears as but a pale spec tre of the bold buceaneer of 
our schoolboy imaginations ; the chapter on the Wardens of 
the Fleet gives a vivid picture of prison life in the early 
eighteenth century ; whilst the trial of Wentworth is written 
with sympathy and understanding. These earlier trials, 
however, lend themselves more easily to Lord Birkenhead's 
treatment than those of more modern times. Here, despite 
his ingenuous plea in the Preface, it is hard to see any justifica- 
tion for such chapters as those on the plot to murder Mr. Lloyd 
George, the Marconi Scandal, Ethel Le Neve, and Ogden’s 
Guinea Gold. Surely Lord Birkenhead could have chosen 
other trials more interesting in their themes or containing 
points of law more subtle. Why not, for example, the Assynt 
murder of 1831, and the dream of the pedlar’s pack, or the 
earlier trial of Duncan Terig and Alexander Bain Macdonald, 
so admirably recounted by Sir Walter Scott? Habemus 
confuentem reum. In general the style, though at times 
irksome, is forceful and brief; but the last sentence on p. 15 
can only mean that the infant James VI was murdered soon 
after his birth ! 

Lord Birkenhead disclaims any technical treatment of his 
subject-—“‘ If they amuse an idle hour I am content.’ We 
must admit having given ourselves up to the book in this 
spirit—and in this spirit we enjoyed it. 


Key ad Elphinstone : Precede pis ‘Me Conveyancing. Vol. l. 
Part Il. Twelfth Edition. By Freperick TrenTHam 





Gutrcu. London: Sweet & Maxwell, Ltd. cxxi and 572 

pp. s. (2 Vols. in 4 Parts). 

The principal matters covered in this second part to the 
first volume of “K. & E.” are Disentailing Assurances, 
Exchanges, Leases, Licences—Leases being a subject which 
occupies over 250 pages. The cases covered by the forms and 
precedents, without, of course, being exhaustive, are usefully 
representative, and are well adapted to meet the ordinary 
requirements of the practitioner. The preliminary and 
explanatory notes are very helpful and have, on the whole, 
been carefully revised. But, as is almost unavoidable, after 
so many and such extensive legislative changes, several minor 
points have been overlooked. hus, the case of North London, 
de. Co. v. Moy, 1918, 2 K.B. 439, which is cited on p. 785 
as authority for the proposition that “the tenant is not bound 
to produce to the landlord the collector’s receipt for payment 
of the tax ”’ has been overruled by the Finance Act, 1926, s. 26. 
The reference on p. 823 to the “ National Insurance Act, 
1911, s. 68,” in connexion with protection against distress 
in cases of illness, should refer to the National Insurance Act, 
1924, s. 102. No reference is contained on p. 834 to the 
alterations of the law as to stamp duty on leases and agree- 
ments for leases effected by the Finance Act, 1925, s. 35. 
On p. 835 it is stated that “ the fees payable on registration 
of leasehold land are now regulated by the Land Transfer 
Fee Order, 1908, the provisions of the Fee Order of 1925 
(referred to on another page) having obviously been over- 
looked. The Housing and Town Planning Act of 1909, 
ss. 54 et seg (see p. 878), have been repealed and replaced by 
the Town Planning Act, 1925. These are, however, minor 
blemishes in one part of a book edited with great care. 

This part contains a good index to the whole of the first 
volume, substantial tables of cases and statutes, and some 
Addenda et Corrigenda. 


The Trial of Charles Peace. By W. TEIGNMOUTH SHORE. 

William Hodge & Company. 

This is another of that very excellent series of famous 
trials coming from a Scottish publishing house in Edinburgh, 
who worthily carry on the very high traditions for “ good 
stuff ** handed down from the days of the brothers Chambers 
and other equally well-known Edinburgh houses. 

It has always been a complete mystery to me why such 
an interest is taken by the general public in the career of 
Charles Peace, because to me, from the point of view of the 
student of criminology or any other point of view, the career 
of Charles Peace affords no special features of interest. As 
a burglar he was a bungler and a coward, and made endless 
mistakes in his profession. Asa murderer he was simply a 
callous brute, and as a man his career was merely one of 
lechery and rascality of every description in which he showed 
himself throughout to be without taste or sense, and possessed 
merely of a combination of low cunning with abysmal ignor- 
ance. In order to get an idea of what a beast Charles Peace 
was it is only necessary to read the account of the burglary 
which he and Charies Williams carried out at Woodlesford 
Hall, the seat of Sir Charles Lowther, as told by Williams 
in his entertaining book called “A Master of Crime.” 
If there is any mystery surrounding the career of Charles 
Peace, it centres round the question of his age when at 
last he was put out of the world for the good of his 
fellow men. In appearance he looked an old man of sixty- 
five to judge by the descriptions of him given by the police 
at a time when he was apparently scarcely forty. What his 
relations really were with Mrs. Dyson we shall now probably 
never know, but one thing is quite certain, that he never 
respected any woman, and it is amusing to find the lady he 
addresses as “* my dear Sue,” and reminds of her promise to 
die for him, writing to the Government to claim the reward 
offered for his apprehension. ‘The trial of Hannah Peace 
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that she acted under the direction of her husband Charles 
Peace, throws a lurid light on their domestic relations, although 
it certainly appears a little curious why the lady submitted 
to live as a sort of servant in the house of one of Peace’s later 
* wives,” the celebrated Mrs. Thompson of Peckham. Enough ! 
The magic name of the so-called ** editor ’’ of this book assures 
to the reading public that it will be readable, and it 
is readable, but it is to me the’ least interesting of all this 
series which has appeared so far, excepting perhaps * The 
City of Glasgow Bank Case.” 


Carson's Real Property Statutes, comprising, among others, 
the Statutes relating to Prescription, Limitation of Actions, 
Married Women’s Property, Administration of Estates, 
Wills, Judgments, Conveyancing and Law of Property, 
Settled Land, Trustees and Registration of Land, with 
Notes of Decided Cases. 3rd Edition. By H. W. Law. 
London: Sweet & Maxwell Ltd.; Stevens & Sons Ltd. 
1927. exxvili and 1363 pp. £4. 

This new edition of * Carson's” (or “ Shelford’s,” as the 
nine editions which appeared between 1833 and 1901 were 
known) makes at this juncture a welcome and most opportune 
appearance. It has increased enormously in bulk—from 
950 to 1363 pages, but it is extremely difficult to suggest 
what matters might, at this transitional stage, with safety 
have been left out. Statutes such as the Debts Recovery 
Acts, Lord Cranworth’s Act, the Settled Estates Act, 1877, 
the Partition Acts, 1868 to 1876, and the repealed sections of 
the Fines and Recoveries Act, 1833, have been properly 
omitted, and the notes on the Inheritance and Dower Acts 
have been shortened. 

The provisions of the 1922-26 Statutes (including the Land 
tegistration Act, 1925), have been included with annotations, 

The notes and citations are on the whole very sound and 
instructive and in some cases particularly well arranged. 
Thus, under s. 35 of the Administration of Estates Act, 1925, 
which provides that charges on the property of a deceased 
person are to be paid primarily out of the property charged, 
the material provisions of the Real Estate Charges Acts, 1854, 
1867, 1877, are set out and explained, and the changes made 
by s. 35 briefly (in our opinion too briefly) indicated. 

One criticism which we think may well be made is that 
the new law has not been, as it were, worked into the old so 
as to enable the practitioner to tell at a glance what the actual 
position is at the present day. This, for example, is the case 
with the treatment of the subject of legal and equitable assets, 
on pp. 440, 443, 449. We wish the learned editor had indicated 
to what extent (if any) the older distinction is of practical 
importance in the case of deaths occurring after 1925. Another 
example of the same kind of cautiousness is found on pp. 1062-3, 
It is not boldly stated that under the Trustee Act, 1925, 
s. 36 (1), a person can appoint himself trustee, but that under 
s. 36 (6) he cannot. Practitioners are anxious and pleased 
to be guided by the considered opinion on such questions of 
those who, like the learned editor of ‘‘ Carson’s,”’ have made a 
special study of the new Acts. 

In printing the ‘* Rules under the Settled Land Act, 1882,” 
on pp. LOO4 ef seq., there has obviously been a misunderstanding 

contributed to, no doubt, as is suggested in footnote (0), 
on p. 1004, by the provision contained in the Settled Land Act, 
1925, 8.119 (1). The contents of “The Rules of the Supreme 
Court (Law of Property and other Acts), 1925,” Rule II, 
have been overlooked. 

The case law which has grown around the older statutes 
has been revised with great care and the effect of recent leading 
cases is fully discussed. 

The preparation of this new edition must have involved 
a tremendous amount of labour, but notwithstanding the 
increase in quantity of the work done, the first-rate quality 
of it has been well maintained. 
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Law Accountancy and Commercial Books, includ ii g Q) Advertis- 
ing, (ii) Company Management, (111) Insurance, (iv) Stock 
Exchane eC, (v) Factory Organisation, (V1) Languag a 
(vii) Shipping, (viil) Telegraphic Codes, etc., ete. New and 
Second-hand Catalogue, No. 13. December 1926. W. & G. 
Foyle, Ld., 119 to 125, Charing Cross-road, W.C.2. 

A Handy Book of The Law of T) uslee s, the a Dut Ss and Liab litve Ss 
under The Trustee Act, 1925. By R. Denny Uru, 
Barrister-at-Law, F.S.8. Edited by G. F. Emery, LL.M., 
Barrister-at-Law. 1927. Foolscap 8vo. 173 pp. KEflingham 
Wilson, 16, Copthall-avenue, E.C.2. 2s. 6d. net. 


Copyright Cases, 1925-26. By KE. J. Maceitiivray, LL.B. 


(Cantab.), Barrister-at-Law. 1926. Demy 8vo, pp. vill 
and 292. The Publishers’ Association, Stationers’ Hall 
Court. (For Private Circulation.) 


The Institute of Chartered Accountants in England and Wales. 
List of Members, 1927. Royal Charter and Byelaws. 
January, 1927. Crown 8vo. 1384 pp. Gee & Co. (Pub- 
lishers), Ld., 6, Kirby-street, E.C.1. 

Workmen's ( ‘om pe nsation and Insurance Repo ts. With 
Annotated Digest containing cases in the House of Lords, 
Court of Appeal (England), Court of Session (Scotland), 
Court of Appeal (Ireland), and selected cases in the High 
Court of Justice germane to (i) Workmen’s Compensation, 
(ii) Employers’ Liability, (iii) Insurance (all Branches except 
Marine) and National Insurance. Edited by G. WairrigeLp- 
Hayes, Barrister-at-Law. Part 3 (completing the volume 
101, 1926) pp. xxvii and 321 to 483 inclusive. London : 
Stevens & Sons, Ld., and Sweet & Maxwell, Ld. Scotland: 
W. Green & Son, Ld. Annual subscription 50s. post free. 


The Licensing Acts. By the late James Parerson, M.A., 
Barrister-at-law, being the Licensing (Consolidation) Act, 
1910, The Finance (1909-10) Act, 1910, The Licensing 
Act, 1921, The Intoxicating Liquor (Sale to Persons under 
Kighteen) Act, 1923 and The Extant Provisions of The 
Licensing Acts from 1830 to 1902, together with all relevant 
Excise, Inland Revenue, Finance and Innkeepers Acts, 
with Notes; and the Law relating to Clubs, Theatres, 
Cinematograph Exhibitions, Music and Dancing, Race 
courses, Billiards, Compensation, Covenants, Contracts 
of Sale of Licensed Premises and Rates and Taxes on 
Licensed Property; and Forms. 37th Edition. H. B. 
HemMine, LL.B. (of Lincoln's Inn) and S. KE. Masor, 
Junior, Selicitor, Joint Clerk to Justices for the County 
Borough of Barrow-in-Furness and Joint Clerk to the 
Justices for the Petty Sessional Division of Lonsdale 
North, Lancashire. 1927. Crown 8vo. pp. CX\ and 1256, 
and Index 153. Butterworth & Co., Bell-yard; )Shaw 
and Sons, Fetter-lane. 22s. 6d. net. W.Er. us 


APPLICATIONS FOR PASSPORTS. 
IssuE OF Forms By POLICE OUTSIDE LONDON. 

In order to facilitate the issue of passports to persons living 
outside London, arrangements have been made by which 
forms of application, which are ordinarily obtainable, by 
return of post, from the Passport Offices in London and 
Liverpool or the principal banks and tourist agencies, can 
be obtained in case of urgency by personal application at 
the headquarters of any county or borough police force, 
or at the headquarters of any county police division in England, 
Wales, and Scotland. 

It should be understood that these arrangements have been 
made to provide for cases of emergency only, and that the 
duties of the police are confined to supplying the forms to 
applicants who call for them. The police have no further 
responsibility in the matter, and cannot undertake to assist 
applicants in completing the forms. After obtaining the form, 
applicants should conduct all further inquiries and correspond- 
ence direct with the Passport Office, 1, Queen Anne’s Gate 
Buildings, Dartmouth Street, London, S.W.1, or the Branch 
Passport Office, 36, Dale Street, Liverpool. 


os 


Puaacitet tal het ter tin ee 


a 





76 THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


Jan. 22 1927 








LAW OF PROPERTY ACTS. 
POINTS IN PRACTICE. 


Questions from Annual Subscribers are invited and will be answered by an eminent Conveyancer. All questions should be 
addressed to—The Assistant Editor, “‘The Solicitors’ Journal,’ 94-97, Fetter Lane, E.C.4. The name and address of the Subscriber 
must accompany all communications, which should be typewritten (or written) on one side of the paper only and be in triplicate. 
To meet the convenience of Subscribers, in matters requiring urgent attention, answers will be forwarded by post. 











SEARCHES. 

611. Q. Referring to Y. 559, we are acting for a vendor, who 
is the owner of freehold property of considerable extent. He 
is selling this, from time to time, in lots. In the majority of 
cases we have also acted for the pure hasers of these lots. We 
have not searched in these cases, as it has seemed to us a waste 
of time and expense. Is it not a fact that when the present 
purchasers sell, it will only be necessary to search against their 
names, and it will not be a concern of the new purchasers 
whether a certificate of search on the previous occasion is 
handed over or not ? 

A. Searches will have to be made by the “ new purchasers ”’ 
covering the whole length of the title. Hence, if no certifi- 
cates of search are handed over to the present purchasers, 
the new purchasers will have to obtain certificates of search 
(i) against the name of the vendor in the present case, and 
(ii) against the name of the present purchasers who will then 
be the vendors. 

PERSONAL REPRESENTATIVES—-SALE ASSENT. 

612. Y. A, by his will, after a pecuniary legacy, devised and 
bequeathed the residue of his estate to executors, upon trust 
to pay rents to his wife for life, and after her decease, bequeathed 
certain leaseholds (part of the residue) to B. The wife died 
before 1926. B, after death of A, but before death of wife, 
executed a settlement by which he settled the rents of the 
leaseholds. The beneficiary under the settlement cannot be 
found. The executors have paid all the debts and legacies 
and administered the estate except the leaseholds. The lease 
has only a few years to run, and the executors wish to get 
rid of their liability. (1) Can they sell the leaseholds as 
personal representatives / (2) Can they, notwithstanding the 
settlement, assent to the bequest to B? 

A, (i) The estate of A is not fully administered, so the 
executors can sell the leaseholds (note A.E.A., 1925, s. 36 (8)), 
and they can obtain a valid receipt for the proceeds from the 
trustees of B’s settlement. 

(2) They will be liable if they assent to any one except the 
person entitled to the property, either beneficially or as 
trustee, 7.¢., presumably, in this case, to anyone other than 
the trustee of B’s settlement. 


MortTGgAGEE—TRUSTEE—POWER OF SALE—To BENEFICIARY 
VIRTUAL APPROPRIATION—EQUITIES. 


613. Q. A died in 1903. By her willshe “gave, devised and 
bequeathed her real estate and the residue of her personal 
estate to her trustees, upon trust to sell, call in and convert 
... and (after certain life estates which have since ceased) 
‘upon trust to call in and convert into money the residue and 
to pay one-half share to my son B.” A’s estate was wound up 
and distributed, with the exception of two sums of £900, 
which had been invested on mortgage of freehold property 
in the name of one trustee alone. The mortgagor fell into 
arrears with interest, and a receiver was appointed. Half 
the rents of the property were paid to B for some years, 
pending a sale of the properties. B died in 1913, leaving a 
widow and two infant children (the said properties still being 
unsold). By his will, he appointed his widow, G, sole executrix 
and trustee (she proved), and gave, devised and bequeathed 
all his real and personal estate to G “ Upon trust to sell call 
in and convert . . . and after payment of debts and expenses 

. to stand posses sed of the net residue and thereout to pay 





to my daughter E the legacy of £500,” residue to widow 
absolutely. The only property B left was the property 
hereinafter mentioned. E is still an infant. In 1915, G 
released the trustees under A’s will, the deed of release reciting 
the facts as herein stated, but containing no reference to the 
leacy to E or to the trusts of B’s will, and reciting that the 
mortgaged properties could not be sold and that G had agreed 
to accept a transfer of one of the mortgaged properties by deed, 
bearing even date, with the release such transfer ‘“ Being 
made as aforesaid.’ The release was duly executed and 
expressed to be made * in pursuance of the said agreement and 
in consideration of the transfers aforesaid and of the premises.” 
By deed, of even date, with release, one of the mortgaged 
properties was conveyed to G (under mortgagee’s power of 
sale) “ in consideration of £750 paid etc., receipt etc. To hold 
unto and to the use of the purchaser in fee simple freed and 
discharged from the mortgage’ (in fact, no money passed 
and the conveyance was simply to complete the winding up 
of the estate of A as recited in the deed of release). In 1922 
G mortgaged the property as beneficial owner for £500. In 
November, 1926, G became a bankrupt. The trustee in 
bankruptcy now claims the property (subject to the mortgage) 
on the ground that it is G’s property proved by the mortgagees 
accepting the title and the execution of the deed of release 
to A’s trustees. We are concerned for the bankrupt and the 
infant, and contend that G took the property unpressed with 
trusts of B’s will, and that E’s £500 must be paid before the 
trustee in bankruptcy can claim. Presumably the property 
vests in the Public Trustee as there is a minority interest. 
Reference may be made to “ re Barber, ex parte Anslow, 42 
Law Times 411” (880, 28 W.R. 522). 

(1) Is the trustee in bankruptcy entitled to claim the 
property ¢ 

(2) In whom is the legal estate now vested and in what 
capacity ? 

(3) And upon what equities ? 

(4) Assuming the property is held by G subject to trusts, 
how must she make title in order to sell or mortgage ? 

A. The answers to the above questions will depend on the 
effect of the purported sale of the mortgage property under 
the statutory power by the mortgagee-trustee to G. No 
money passed, and the transaction was virtually an appropria- 
tion. Possibly the mortgagors, by acquiescence, or by virtue 
of the Statutes of Limitations, have lost any right to object, 
but it is apprehended that a saie by a trustee-mortgagee to a 
beneficiary is not necessarily invalidated on that account : 
compare Farrar v. Farrers Ltd., 1888, 40 C.D. 395, and Belton 
v. Bass & Co., 1922, 2 Ch. 449. The money, not being paid, 
the trustee might have had an equitable lien for it against G 
(which, no doubt, they considered cancelled by her renuncia- 
tion of her equitable rights in her husband’s estate), but the 
transaction was, on the face of it, valid, and the mortgagees 
for £500, with the title apparently in order, were not bound by 
any equity of which they had no notice. B’s will was, of 
course, on the title, so they had notice of the legacy to E, 
but they had no notice that G took otherwise than as bona fide 
purchaser in her own right. G, however, taking it really as 
executrix, was bound to give effect to E’s legacy out of it, 
and committed a breach of trust in mortgaging it for her own 
purposes. Until E’s legacy was paid G would be deemed to 
hold the property as trustee. Accordingly, on Ist January, 
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1926, the fee simple, diverted from the mortgagees by the 
L.P.A., Ist Sched., Pt. VIII, para. 1, passed to G, under 
para. 3, as trustee for sale under her husband’s will. This 
being so, s. 38 of the Bankruptcy Act, 1914, precluded the 
property from passing to the trustee in bankruptcy, though 
her beneficial interest in it did so. Therefore the answers 
to the questions specifically put are: (1) No, only her bene- 
ficial interest after the payment of the mortgage and the 
legacy of £300; (2) In G as trustee (assuming that all B's 
debts and funeral and testamentary expenses are paid) ; 
(3) Subject to the mortgagee’s term and the rights of E and G's 
trustee in bankruptcy; (4) She must appoint a co-trustee 
and the two together can make title as trustees for sale. The 
purchase moneys must be applied: (1) In discharge of the 
mortgage (unless the equity is sold); (2) For E’s legacy; 
(3) For G’s creditors ; (4) For G. 


VENDOR AND PuRCHASER—CONTRACT FOR VENDOR TO ENTER 
INTO REesTRICTIVE CovENANTS—NONE IN CONVEYANCE 
—SvuBseQuent REGISTRATION OF COVENANTS IN 

ConTRacT—EFFECT. 

614. Q. A vendor holding freehold land in fee simple free 
from incumbrances or restrictions sold it in July, 1926. 
The contract for sale contained covenants prohibiting the 
user of the land for certain purposes. Before completion 
the purchaser's solicitor searched, and found that no restrictive 
covenants had been registered against the land. He com- 
pleted the purchase. Immediately after completion the 
vendor’s solicitors registered the restrictive covenants set 
out in the contract as land charges of Class D (IL) and D (III). 
No priority notice had been registered. In view of s. 13 (2) 
of the L.C.A. of 1925, and s. 199 (1) of the L.P.A., 1925, the 
purchaser’s solicitor contends that the registrations are void, 
but the vendor’s solicitors contend that they are in order, 
and that, in any event, they would bind a subsequent pur- 
chaser. I shall be glad to have your opinion on the matter, 
with authorities, if possible. If the registration after com- 
pletion, is binding, the search does not appear to serve any 
useful purpose. 

A. It is, of course, assumed that the contract for sale was 
under seal—otherwise there would be no covenants to register |! 
The questioner omits to give the most important datum 
of his problem, namely, the reason why the invariable practice 
was not followed, and the restrictive covenants repeated 
ia the conveyance. If this omission was because the vendor 
had agreed subsequently to the contract to dispense with 
them, he cannot, of course, be allowed to change his mind 
after conveyance against his purchaser. If there was a 
mistake, mutual or otherwise, the position is different. Prima 
facie, the conveyance prevails: see Ellis v. Hills, ete., 1892. 
67 L.T. 287 ; and, if the restrictive covenants are valid against 
the purchaser and his assigns, he can sue the vendor upon 
his covenants for title in the conveyance upon the priaciples 
laid down in Page v. Midland Railway Co., 1894, 2 Ch. 11. 
On this footing the registration appears to constitute a slander 
of title. The purchaser may apply to have it cancelled 
under the Land Charges Rules, 1925: see s. 10 (1), and Form 
L.C. 8. If he succeeds, perhaps the vendor may apply for 
rectification of the conveyance, and he will have to make out 
a clear case of mistake to obtain relief. (Subsequent com- 
munication with the questioner revealed that the covenants 
were repeated in the conveyance, and he was accordingly 
advised that the purchaser was bound by his own covenants, 
whether registered or otherwise. It is considered, however, 
that the original answer on the original hypothesis is of 
sufficient interest to publish.] 

L.P.A., 1925, lst Scuep., Pr. IV, Para. 1 (4) (iii)—-Wao 

May Appoint—ASSIGNEE OF EQuiTaBLeE INTEREST. 

615. Q. By a conveyance, dated 1909, freehold heredita- 
ments were conveyed to the use of AC and BC, as tenants 
in common, in equal shares. In 1911 AC and BC charged 








the said property by memorandum, under seal, in favour of 
X Bank, to secure the accouat of C Bros. In 1921 BC charged 
his share in the property by memorandum, under seal, in 
favour of Y Bank, to secure his own account. Later, in 1921, 
B C executed a deed of assignment for the benefit of creditors. 
In 1922 X Bank endorsed a receipt on their charge. In 1924 
the trustee of the deed of assignment agreed to convey B C’s 
share to Y Bank, in consideration of the debt owing to the 
Y Bank being reduced by a certain amount. The conveyance 
to Y Bank was not executed until 1926, and purported to be 
a conveyance of a moiety of the property. It is now desired 
to sell, and it is conceived that the case comes within para. 1 (4) 
of Pt LV of the Ist Sched. to the L.P.A., 1925. 

(i) Is any appointment of trastees for sale necessary and 
by whom should the appointment be made ? 

(ii) Should the words any persons interested ” in proviso 
(iti) of the said para. 1 (4) be taken to mean “‘ the persons for 
the time being interested,” as, if so, the title of the persons 
having or acquiring equitable interests only by virtue of the 
provisions of the above Act will have to be deduced on an 
appointment being made ? 

A. The opinion here given is that the expression “ persons 
interested,” in para. 1 (4) (iii), supra, means persons interested 
at the date of the appointment, just as in the somewhat 
analogous case of ss. 3 and 4 of the Partition Act, 1868, 
“ parties interested ”’ would not include those who had parted 
with their interest. The conclusion that the property has 
vested in the Public Trustee beiag adopted, the answers to the 
specific questions are as follows :— 

(i) Yes, if the entirety of the property is to be sold. The 
appointment should be made by AC and the Y Bank. 

(ii) Yes. The objection that an equitable title may have 
to be deduced and recited is appreciated, but it may be pointed 
out that similar deduction and recital may still be necessary, 
even in carlying out a permanent provision of the Act, e.g., 
in a conveyance by the direction of beneficiaries under 8. 23. 


SETTLED LAND—REPRESENTATION—VESTING ASSENT—SALE, 

616. Q. A testator, A.L., died in 1914, having made a will 
apparently home made the sole 
executor, and giving all his property to his wife, M.L., for 
life, ‘‘ and at her death, to be equally divided between all his 
children then living.” The will was duly proved by E.A., 
who died in February, 1926, having made a will appointing 
H.A. and A.W.L., as the executors, who duly proved it. 
In October, 1926, M.L. died, no vesting deed having been made 
in respect of her life interest. There were no frustees of A.L.’s 
will. He left seven children living at his wife’s death, who 
are all of age. M.L. had some property of her own, and left a 
will appointing as sole executor the same person, E.A., who 
The propert y of which 


appointing one, E.A., 


was appointed by her husband’s will. 
she was tenant for life under her husband's will, comprises a 
house in which she lived, and which it is now desired to sell. 

(1) If any contract is entered into for the sale, should 
it be made by the seven remaindermen / 

(2) Can the general personal representative of the tenant 
for life give an assent to the devise to the remaindermen 
(although one of them himself) or must a special personal 
representative be constituted in order to give the assent ¢ 

(3) After any necessary assent has been made, who should 
the Public Trustee, on request, or at 


If the latter, by 


be the conveying party 
least two new trustees to be appointed 4 
whom should they be appointed : 

(4) When it has been decided who is the proper person to 
whose favour has that assent to be 


an assent, in 
The seven remaindermen cannot all 


execute 
executed, and when ? 
themselves, hold the property, or at any rate, cannot convey 
it, and, indeed, it ought not to vest in them at all until they 
appoint trustees, for the Public Trustee becomes concerned. 
On the other hand, if the Public Trustee has not been asked to 


act, ought an assent to be executed in his favour? He cannot 
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be asked to act by the remaindermen before a vesting assent 
has been executed in their favour. What is to be done ? 

A. The land was, at the commencement of the L.P.A., 
1925, limited to persons by way of succession, 7.¢., it was 
settled land, and the legal estate therein, therefore, vested 
not in the Public Trustee as suggested by the questioner, but 
in the then tenant for life, M.L.: L.P.A., 1925, Ist 0% 
Pt. (1, paras 3 and 6 (ec). M.L. left a will, and so A.E. 
1925, s. 22, applied, to vest the legal estate in the S.L.A pees 
of the settlement created by \.L.’s will, 7.e., HA. and A.W.L. 
S.L.A., 1925, ss. 30 (3), 117 (1) (xviii) 'p robate of the settled 
land will be granted to H.A. and A.W.L. The general repre 
resntatives cannot assent to the vesting of a legal estate which 
is not vested in them. The queries are answered as follows : 

(1) The special executor, or the trustees for sale, to whom 
they may have assented to hold on the statutory trusts for the 
seven persons entitled in undivided shares. 

(2) Probate will be granted to the special executors, who 
may sell, or who may assent to trustees for sale to hold, 
trust for the remaindermen 

(5) The trustees for sale appointed by the remaindermen. 
(They can direct the special executors to convey to their 
nominees). 


(4) As above. 


617. Y. A, who died on the 2nd day of December, 1895, 
by his will, left and bequeathed to his wife, B, his dwelling- 
house and allappurtenances for the term of her natural life, and 
after her death, to be divided between his five children who 
are named in the will. He appointed his brother, C. C died 
- LOLS, and his will was proved in the same year by his son, D. 

> died 24th July, 1926, intestate, and ithout leaving any 
estate. No ve ting deed had been executed in her favour. 
D has now contracted to sell the said property to one of the 
three surviving children of A. It is assumed that D must take 
out letters of administration to the estate of B, limited to the 
settled land. Must D then appoint another trustee to act 
with him to receive the purchase money or can he sell as a 
personal represe! tative, and if so, plea e indicate how ? 

A. D is the S.L.A. trustee of 
A’s will: 5.L.A., 1925, s. 30 (3). He may refuse to apply for 
a grant of administ tration when a general grant, not excluding 
settled land, would be made to the general representatives, 
if the intend- 
ing purchaser will be himself one of the general personal 
representatives ee useful precedent in I Prideaux, 22nd, 
p. 656. On the other hand, D can obtain a grant of adminis- 
tration limited to the settled land (unless there is an infant 


the settlement created by 


who could then se] as personal re presen ative 


beneficiary), and can make title as sole representative But 
he cannot alone sell as trustee for sale, in which case another 
must be appointed to act with him, and a written assent made 


vesting the property in the trustees upon trust for sale 


LAND BovuGut ror U.D.C. ror CEMETERY AND OR 
ALLOTMENTS —SALE--APPLICATION OF SMALL HoLpINnGs AcT 
1908, s. 32 (6) 


618. J. A hi ivreed to purcha ea plot of land from a 
certain urban district council. The plot (and other land) was 
conveyed to the urban district council in 1920, for the purposes 
of a cemetery and or allotments, or any of ther and there 
is a recital that the urban district council is the local au hority 
within the meaning of the Public Health Ac 3, the Public 
Health (Interments) Act, 1879, and the Small Holdings and 
Allotments Act On behalf of A we have raised a requisition 
demanding that the consent of the county council shall be 
obtained to the sale under s. 32 (1) of the Small Holdings and 
Allotments Act, 1908. The urban district council reply that 
this is not necessary, having regard to the fact that the land 
that although 
the land has been unofficially used for allotments, it has 
never been officially treated as such in urban district council 


> ] she £ ae + vw « i! il ‘ ¢ 
Was DOULNL ior a Cemetery a5 Well a8 allotmen 





books, and that it is not now required either for allotment 
or cemetery purposes. Are we right in insisting that the 
consent of the county council shall be obtained ? 

A. The point here raised is an open one: if the words 
‘for allotments ”’ in s. 32 (6) are to be read “ for (inter alia) 
allotments,” the questioners are right, but if hey are to be 
read “for allotments exclusively,” the contention of the 
urban district council prevails. Applying, therefore, the 
fourth of the canons laid down in Heydon's Case, 1584, 
3 Rep. 76, for the construction of statutes, namely the true 
reason for the change of law, which is here the requirement of 
the sanction of the county council, it must surely have been 
to prevent improvident sale of land available for allotments, 
when later on a demand might arise for them. Now the land 
in question was available for allotments, and none the less so 
because it was also available for a cemetery, so the opinion 
here given is that the questioners are right.~ As a counter- 
argument, however, if this view is right, a town which has 
adopted Pt. X of the Public Health Act, 1907, and therefore 
s. 95, possibly ought to obtain the sanction of the county 
council to the sale of land acquired for any purpose, a con- 
clusion which may be held to carry the matter too far. The 
urban district council’s “ unofficial’? use of the land for 
allotments, if a factor in the case, would tell against them. 

EXECUTOR—SALE. 

619. Y. A.B., the wife of J.B., died in October, 1925, 
leaving her husband J.B. and one son W.B. (who had then 
attained the age of twenty-one) her surviving, having by her 
will appointed J.B. and her brother-in-law X. B. her executors. 
The will was proved in March, 1926, by the husband J.B., 
power being reserved to X.B., the other executor. The 
deceased died possessed of real property purchased by her out 
of her eparate estate in 1910 (it was not conveyed to her as 
her separate property). The executor to whom power is 
reserved now desires to renounce probate and to disclaim the 
trusts. The husband J.B. desires to dispose of the property. 
How can he make title ¢ 

A. The husband can make title as executor: Ad. of E.A., 
1925, s. 39 (1). <A sole executor can give valid weve for 
purchase money : L.P.A., 1925, s. 27 (2). X.B.’s concurrence 
is unnecessary : Ad. of E.A., 1925, s. 8. 


ENERAL GRANT TO I;XECUTORS O1 
[ENANT FOR LIFE. 





SerrLep LAND 


620. Y. A, who died ip 1924, by her will devised all her 
estate (subject to pecuniary legacies and a devise of the 
dwelling-houses hereinafter mentioned) to B, and appointed 
her (B) sole e€Xecutrix, W ho duly prove d. A devised the before- 
mentioned dwelling-houses to her husband C for life. No 
appointment of trustees for the purposes of the 5.L.A. was 
made by either will. C died in 1926, and a full grant was 
made to his estate. In the oath by inadvertence it was sworn 
that there was no settled land. On C’s death B came into 
posse ssion of the houses. Is this such a case as sugge: ted by 
Mr. L. J. Fulton (70 Sox. J., p. 1041), in which C’s executors 
can join with B in assenting to the devise to B without taking 
a further grant to B or to (’s executors in respect of settled 
land ¢ 

A. Yes. But it is not agreed that this is the best course to 
adopt. Bb was, at 8 death, S.L.A. trustee of the settlement 
created by A’s will S.L.A., 1925, s. 30 (3). Assuming that 
C died testate, s. 22 of the Ad. of E.A., 1925, applied. 

SETTLED LAND 

621. Y. By his will, dated 28th April, 1909, A devised all 
his real estate unto his executors and trustees, B and C, upon 
trust after the death or re-marriage of his widow, D, to sell 
same by public auction or privately, and to apply the net 
proceeds of sale as therein mentioned. Testator died on 
4th June, 1909. Will was proved 28th July, 1909, by both 
executors. Trustee C died 20th October, 1921. Widow D died 


{EPRESENTATION—-I RUST FOR SALE—DALE 
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22nd June, 1926, without having re-married and leaving no 
will or estate. 

It is now desired to sell the real property under the trust 
for sale. 

Can surviving trustee B alone sell and convey to a purchaser, 
or must there be another trustee to act with him ? 

If the latter, can B himself appoint a new trustee, or is an 
applicat ion to the court nece sary ? 

No vesting or other deed or assent has been executed under 
L.P.A., 1925. 

A. It would appear that D was tenant for life under a 
settlement created by A’s will —though no information on this 
point is given. If she was, a grant of administration in respect 
of the settled land should be applied for. The surviving 
trustee, who is the 8.L.A. trustee, may appoint an additional 
trustee to act with him, and both may then obtain a grant of 
administration. This will vest the legal estate in them, and 
they can make title to a purchaser. 

-PURCHASE OF REVERSION BY TENANT 

FOR LIFE. 

Q. A, who died in 1914, left real estate to B for life, 
who is still living, and then to C absolutely. C (a soldier on 
active service) died 4th May, 1917, and by his will dated 
19th November 1915 left a certain legacy “ and the remaining 
part of my money to my father.” The father died in 1922. 
By his will dated 17th January, 1917, he appointed his wife 
sole executor, left a legacy (lapsed), and “‘ gave and bequeathed 
the rest residue and remainder of his estate and effects both 
real and personal of which he should die possessed or in any 
way entitled thereto unto his wife absolutely.” Apparently 
the widow will become absolutely possessed of the real estate 
on the death of B, the present tenant for life, and she has 
agreed to sell her interest in the premises to B, the said tenant 
for life. Can the widow execute an ordinary conveyance, or 
should she execute a vesting deed in favour of B ? 

A. The opinion here given is that the widow can’ convey her 
reversionary interest to B. This will terminate the settlement. 
The land Will then no longer be settled land and B will be ina 
position to make a good title. Care must be taken in pre- 
paring such a conveyance, as the tenant for life is a trustee 
of the legal estate in fee simple and he will be buying from a 
beneficiary. 


SETTLED LAND 


622 


Serttep LAanpD—DEATH OF TENANT FOR LIFE IN 
Wuom Lecat EstaTE NOT VESTED. 

623. Q. A made a will, dated September, 1924, under which 
he devised all his real and personal property to his executors 
B (his son) and E (nephew), and directed that the estate 
should be retained in the state of investment as at his death 
until the death of his wife, all income to be paid to her during 
her life. Upon her decease he devised a freehold property to 
each of his sons B and C and leasehold house to his son D. 
The testator died in January, 1925, and the will was proved 
by B and E. The widow died in July, 1926, and contracts 
have now been entered into for the sale of the properties. 
The sons B and C are executors of the widow’s will. Is it 
sufficient for the executors of the testator to give a vesting 
assent to B, C and D, or will they have to take out probate to 
the widow, who was tenant for life, before doing so? If not, 
what is the proper course ? 

A. Assuming that no vesting assent was made by the 
executors of A’s will, the legal estate is still vested in them as 
executors of A. Hence there seems no purpose in taking out 
probate to the widow. The opinion here given is that B and E 
can assent to the devise to B, C and D. 

TENANT FoR Lire IN PossEssION UNDER WILL ON 
3lst DecemBer, 1925-—-VesTING DEED OR ASSENT. 

624. Q. H died in 1912, having devised his real estate 


upon trust for his wife for life, and after her death upon trust 
for sale, 


The wife has been in possession and receipt of the 








rents and profits for some years. She has now contracted to 
sell (as tenant for life) a small part of the property and to 
enable her to complete the sale the * personal representatives ” 
as such have executed a vesting assent. Seeing that the widow 
was in possession on the 3lst December, 1925, did not the 
property automatically vest in her on the Ist January, 1926, 
without any assent, and should not the trustees execute a 
vesting deed in the Form No. 1 to the §.L.A., 1925 ? 

A. If a court would have found on 3lst December, 1925, 
that the executors had assented to the trust devise, it is agreed 
that a vesting deed rather than a vesting assent is appropriate. 
If the executors had not assented the S.L.A., 1925, 2nd Sched., 
para. 2, applied, and, by 2 (4), the executors could either sign 
But the cireum- 
stances suggest that a court would imply assent. If so, be it 
noted that the trustees with future power of sale are trustees 
under the Act by virtue of s. 30 (L) (iv), and not the personal 
representatives as such by 30 (3). The vesting deed should be 
in the form suggested, or any other form complying with the 
requirements of s. 5 of the Act. 


L.P.A., 1922--Manoriat RIGuHTs 

625. Q. I am the steward of an ancient manor situate in 
Kent. There are no copyholds and the quit rents have long 
since been allowed to lapse, and although the court leet and 
the court baron have both been held for a great many years 
(generally annually), with their quaint formalities, the only 
practical business that has been transacted on the lord’s behalf 
has been with regard to (1) His rights to treasure trove 
(exercised many years ago); (2) More recently questions 
relating to minerals under a large common or heath (now 
controlled by a county council) under which new sewers or 
telegraph wires have had to be laid; and (3) As regards 
bridges required to be built over a river that passes through 
the manor where the riparian owners (or the county council) 
have desired to build them, with piles in the bed of the river 
and for which the lord’s consent or licence has been considered 
necessary and has been usually granted. Having now ceased 
to hold the court baron and court leet, the only questions 
that now arise are what is the effect of recent legislation on 
the lord’s rights in the cases above mentioned, more especially 
(2) and (3)? Does the L.P.A., 1922, 12th Sched., s-ss. (5) 
and (6), under the special circumstances I have stated, preserve 
to the lord the rights [ have mentioned and leave them as 
they were before the Act ? I should be grateful if you would 
kindly let me have your eminent conveyanceg’s views. 

A. Having regard to the fact that there were no copyholds 
in the manor, the 12th Sched. to the L.P.A., 1922, relating 
to the effects of enfranchisement, hardly seems to apply. The 
13th Sched. might do so in respect of manorial incidents over 
land other than former copyhold (see s. 138 (1)), but those 
mentioned in Pt. II of the 13th Sched. are not the incidents 
mentioned in the question. The new legislation does not 
appear directly to affect the latter. The right to treasure 
trove must have arisen under a franchise granted by the 
Crown to some former lord of the manor and his heirs and 
assigns, and remains in force. As to (2) and (5), the lord’s 
rights in the soil of the common and the bed of the river also 


a vesting assent or execute a vesting deed. 


FRANCHISE AND SOIL. 


continue. 
RESTRICTIVE COVENANTS—-REGISTRATION, 

626. Q. We are acting on behalf of a vendor who is selling 
land subject to certain new restrictive covenants. If such 
covenants are not registered until after the date of the con- 
veyance, do they bind the purchaser from the original pur- 
chaser the date of whose conveyance is subsequent to the date 
of the registration of the restrictive covenants ? It is to be 
assumed that no priority notice has been given. 

A, The opinion here given is that they do. They are only 
void against a purchaser for money's worth if at the date of 
the completion of the purchase by him no land charge (or 
priority notice) in respect thereof is duly registered, 
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CONSTRUCTION, 

627. Q. In 1916, A, by his will appointed his wife, X, his 
nephew, Y, and his nephew's wife, Z, to be the executors of 
his will. In 1917 probate was obtained by X and Z, power 
being reserved to Y (who was then in the Army), which power 
he has never exercised. A gave and bequeathed to his wife 
for her life the whole of his estate, and after her death, gave 
and bequeathed certain property as follows: “ To my niece 
B.C. widow, and to her heirs C.C. and D.C. both being now in 
the Army. Should the two sons survive the Mother, I wish 
them to have the property.” In March, 1918, X died, having 
by her will appointed Z to be the sole executrix of her will, 
which was duly proved by Y. On the 26th August, 1919, 
Z, by deed of assent assented to the disposition to B.C. and 
her heirs exactly in the terms as contained in the will, without 
denoting exactly what estate any of the parties should take, 
One of the sons has since died in the lifetime of the mother. 
The question arises whether or not the devise to B.C. and to 
her heirs, as before described, falls within the rule in Shelley’s 
Case, so as to give an estate in fee simple to B.C. and not a 
life interest with a reversion to the survivor of the two sons. 
Also Y is leaving for Australia, and desires to appoint new 
trustees in her place, if a settlement has been created by the 
said will in favour of the surviving son of the reversion 
expectant on the death of the mother. 

A. The gift in question is to named persons, C.C. and D.C., 
heirs ’’ of a named person 
(wrongly, if only because “ memo est heres viventis”’). It is, 
of course, well settled that a person described as heir may 
take realty given to him as such, though not the true heir: 
see Parker v. Nickson, 1863, 1 De G., J. & S. 177, and also 
case cited in Pibus v. Mitford, 1668, 1 Vent. 372, at pp. 381-2. 
Thorpe v. Thorpe, 1862, 1 H. & C. 326, may be distinguished 
since there the devisee was to take only if he was heir. 

If the words * her heirs ” are discarded as falsa demonstratio, 
there is apparently a joint gift to the three in fee, but the next 
sentence gives some indication that the gift to C.C. and D.C 


being wrongly described as the * 


is intended to be reversionary and expectant on her death, 
and that therefore she takes a life interest in the whole. 

Plainly, this is a very ambiguous gift, and no reliable 
construction could be placed on it without sight of the will 
as a whole, and even then there probably would be doubt. 
The advice may be given that B.C. and her surviving son 
will do well to come to an agreement, and, unless the will is 
authoritatively construed by a court, a purchaser will probably 
require a conveyance from B.C. for life after a 
vesting deed executed by Z and someone appointed by him 
under the 8.L.A., 1925, s. 30 (3), and also a conveyance from 
B.C. and the surviving son jointly, directing as the persons 
solely interested therein that the purchase-moneys shall be 
paid to Z and the other 

The statement that a will of which Z was nominated sole 
understood. There 


tenant 


as 


executrix was duly proved by Y is not 
also seems some confusion as to pi sex. 
MortTGcaGee TENANTS IN CoMMON, 

§28. Y. By a pre 1926 mortgage certain freehold land held 
by two mortgagors in undivided shares as tenants in common 
was conveyed to two moltgagees as ~ tenants In comme¢ n,” 
and as the advance was not expres ed to be made by way of 
* joint account ” the provisions of s. 111 of the L.P.A., 1925, 
do not apparently apply ? One of the mortgagees recently 
died, and as the interest is in arrear and one of the mortgagors 
has filed his petition, it is proposed to realise the security as 
It would appear from your answers to 
Y. 154 and Q. 327 in the “ Points in Practice” column of 
your JourNAL, that “ Pre-1926 mortgagees’ in 
common ” become, by virtue of the provisions of the L.P.A., 
trustees for sale, and in that case it would apparently be 
necessary to appoint a new trustee to act with the surviving 
mortgagee for the purpose of realising the security, etc., but 


s00n as possible. 


tenants 








para. 1 (7), of the L.P.A., 1925, which provides that where all 
the undivided shares in land are vested in the same mortgagees, 
the land shall by virtue of the Act vest in the mortgagees as 
“joint tenants,” and thus enable the surviving mortgagee, 
as surviving joint tenant, to pursue his remedies alone without 
the appointment of a new trustee ? 

A. The questioners’ suggestion that Pt. IV, para. 1 (7), 
applies in the above case is an ingenious one, but, in seeking 
to make a judge agree with them, they would have to persuade 
him that the separate sums due to each mortgagee, which no 
doubt could be dealt with, sub-mortgaged, or paid off 
separately, and might be of various amounts, were “* the same 
mortgage money ”’ within the sub-paragraph. They might be 
able to do so, but, until it is done, those dealing with the 
mortgagees will probably prefer “safety first.” If the 
surviving mortgagee appoints the executors or administrator 
as co-trustees or trustee, and they all convey, all their interests 
pass under s. 63, and the purchaser should be safe, on both 
constructions. 

SerrLep Lanp—-UNDIVIDED SHARES—SALE. 

629. Q. Under a will which was proved in 1896 certain 
property was bequeathed to testator’s four children for their 
lives and for the lives or life of the survivor of them. Two 
of such children were appointed executors and trustees of the 
will. One of the trustees died in 1898 and one other tenant 
for life died in 1909, leaving only two tenants for life surviving. 
The trustees under the will were not appointed trustees within 
the meaning of the 8.L.A., but the surviving trustee, by virtue 
of s. 30 (3) of the 8.L.A., 1925, apparently became 8.L.A. 
trustee and could appoint another trustee in addition to herself. 
In September last the surviving trustee (who has since died) 
sold, with the consent of the-other surviving life tenant, a 
plot of freehold land belonging to the estate. The purchaser’s 
solicitors acted for both vendors and purchaser in this trans- 
action, and in order to carry out the sale prepared a deed of 
appointment of new trustee, but in the deed the new trustee 
was expressed to be appointed in the place of tit deceased 
trustee “ for all the purposes for which the deceased trustee 
was trustee jointly with the appointor””—the appointment 
having been made by the surviving trustee under s. 36 of the 
T.A., 1925, and was not expressed to be made for the purposes 
of the 8.L.A., 1925. No vesting deed was executed, and the 
trustees conveyed as “ trustees for sale”: s. 36 (2), 8.L.A., 
1925, and L.P.A., 1925, 1st Sched., Pt. IV, p- (3). Weare now 
acting for the surviving tenant for life, who was appointed 
new trustee as above mentioned, and it is contended by us 
that the purchaser did not have a legal title by virtue of s. 13 
of the 8.L.A., 1925, and also by reason of the fact that there 
was no trust for sale in respect of settled land held in undivided 
shares. Will you kindly advise by answer in the “ Points in 
Practice ’ column in Tue Soxicrtors’ JouRNAL as to whether 
our contention is correct, and as to whether the new trustee 
appointed by the surviving trustee is a trustee within tbe 
meaning of the 8.L.A., 1925. 

A. It seems that the land was limited to persons by way of 
succession, and was therefore settled land of which the 
testator’s two surviving children were tenants for life on 31st 
December, 1925. Title, therefore, should have been made last 
September by the tenants for life. (See L.P. (Amend.) A., 1926, 
Sched., introducing the new para. 4 to L.P.A., 1925, Ist Sched., 
Pt. IV, if the children held in undivided shares and the entirety 
was after the death of the survivor limited to devolve together). 
As title was not made by the tenants for life after the execution 
of a vesting instrument it was defective. 

It seems (a definite opinion cannot be given without further 
particulars and sight of documents) that the appointed trustee 
is trustee for purposes of the 8.L.A., 1925; for the deceased 
trustee was S8.L.A. trustee and the appointed trustee was 
appointed for the same purposes as the deceased trustee. 
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SETTLED LAND—REPRESENTATION—ASSENT. 

630. Y. Testator, G.R.H., died in September, 1916, having 
by his will dated May, 1916, devised his property to trustees 
upon trust for his wife for life, and after her death for division 
amongst his children. The wife has recently died. Some of 
the properties are freehold and some are leasehold ; there are 
also ground rents. Will it be sufficient for the trustee to 
assent to the vesting of the freehold and leasehold properties 
and ground rents in the various beneficiaries, or should deeds 
be executed in the case of any of the above? There is only 
one surviving trustee ; should he appoint another trustee to 
sign the assents or execute the deeds, as the case may be ! 

A. Before the widow’s death the land was settled land 
within the 8.L.A., 1925 ; representation to the widow must be 
obtained by the surviving trustee of G.R.H.’s will. He will 
then assent in writing in accordance with the provisions of the 
A.E.A., 1925. If no capital money becomes payable to the 
trustee, a sole trustee can act. 


REPAIRS—-TRUSTEES DUTIES AND 

LIABILITIES, 

631. Q. Z died in 1925, having by his will appointed A, B 
and C executors and trustees and devised his real estate to his 
trustees, upon trust to let the same and pay the net rents to A 
for life, and after A’s death he directed his trustees to sell the 
estate. The trustees have executed a vesting deed in favour 
of A, who has entered into possession and receipt of the rents 
and profits. As the will directs the trustees to let and pay the 
net rents to A, they wish to know whether they have any right 
or are under any obligation (having executed the vesting deed) 
to see that A keeps the property in proper, repair and condition 
and the houses and buildings adequately insured against fire, 
and generally carries out his duties as tenant for life, he being 
in effect a trustee for all persons interested ? It would appear 
that until the death of A the trustees now have no voice in the 
management, and further by s. 99 of the 8.L.A., 1925, they are 
indemnified out of the trust estate against claims by persons 
equitably entitled, vizZ., the beneficiaries who take the proceeds 
of sale on A’s death ? Have these beneficiaries any right to 
call on the tenant for life to keep the property in order and 
to produce the fire policy and receipts for premiums from time 
to time ¢ 

A. By s. 107 (1) of the S.L.A., 1925, following s. 53 of the 
Act of 1882, the tenant for life is to be deemed a trustee in the 
exercise of his powers, and by ss. 108 (2) and 109 (2) this applies 
to the trustees’ powers, conferred on them by the testator, but 
now exercisable by him under the Act. If the expression 
‘net rents ’’ in the will means rents after deducting the cost 
of repairs, etc., the tenant for life will commit a breach of 
trust if he takes the gross rents and neglects the repairs. In 
such case any beneficiary interested could no doubt apply to 
the court to prevent the breach of trust, and the trustees of 
the will for the purposes of the Act have a locus standi under 
s. 93, which supersedes s. 44 of the former Act. But s. 99 of 
the present Act, cited above, expressly exempts the trustees 
from liability if they refrain from interference. The questioners 
will find the position of such trustees vis-d-vis s. 44 of the 
former Act discussed by Kay, J., in Hatten v. Russell, 1888, 
38 C.D. 334, at p. 344. 

The beneficiaries have such right to require the tenant for 
life to produce fire policies, receipts for premiums, etc., in his 
possession, as they would have against other trustees, as to 
which see re Cowin, 1886, 33 C.D. 179. 

Prima facie, the tenant for life is under no obligation to 
repair (see authorities collected, “ Gover, Capital and Income,” 
2nd ed., p. 54) or insure, and therefore neither trustees nor 
beneficiaries can make him do so. If, however, the will 
requires him to repair and insure out of income, it is his duty as 
trustee to see that his income as beneficiary is so burdened, 
and that duty is enforceable at the instance of the other 
beneficiaries or the S.L.A., 1925, trustees as above. 


SETTLED LAND 








Pre-1926 InrEstacy—LEASEHOLD—ASSENT BY ADMINIS- 
TRATRIX—MORTGAGE. 

632. Y. A died intestate in 1917, leaving a widow, B, and 
seven children. Letters of administration were taken out by B. 
The estate consisted of a leasehold house and a little money, 
and the same has long ago been administered, except that no 
distribution of the shares in the estate has ever been made. 
It is now desired to mortgage the house, with the widow (if 
possible) as mortgagor. The house is unincumbered, and the 
children are all of age and desirous of letting their mother 
have the property. We are not clear whether B is still an 
administratrix, or whether she is now a trustee holding in 
trust for persons entitled in undivided shares, and as such 
within the Ist Sched. to the L.P.A., 1925. Will you plea e 
advise as to the posit ion and the best means of effectuating the 
mortgage ¢ 

A. As to the question of assent, see the answer to Q. 367, 
p. 772, and the authorities quoted (the proper reference to 
Attenborough v. Solomon being 1913, A.C. 76, not 13 A.C.). 
On the facts stated it is deemed that assent would be implied, 
and therefore the legal estate on 3lst December, 1925, was 
vested in undivided shares, the widow taking one-third, the 
children two twenty-firsts each. This being so, the L.P.A., 
1925, Ist Sched., Pt. IV, para. 1 (4), applied on Ist January, 
1926, and the leasehold is vested in the Public Trustee, subject 
to being divested by appointment under 1 (4) (111). The 
appointees would hold as trustees for sale. The power of 
trustees for sale to mortgage has often been discussed in these 
columns, see answer to Y. 242, p. 541. The questioners are 
also referred to Re Winton, the subject of a letter on p. 813, 
ante. This authority appears to cover their case, but 
unfortunately is not officially reported. If all the beneficiaries 
are able and willing to concur, the proposed mortgagee’s 
solicitors should certainly be able to find a way through. 


MortGaGe VESTED IN TRUSTEES—TRANSFER TO 
BENEFICIARY—DISCLOSURE OF TRUSTS. 

633. QY. A has a general power of appointment over certain 
funds comprised in her marriage settlement, and a special 
power over other funds in that settlement. <A dies in 1926, 
having by her will exercised both powers. Subject to simall 
specific bequests all her estate (both free and marriage settle- 
ment funds) is divisible under her will between X and Y in 
equal shares absolute ly. There is no real estate. X and Y 
are both of age and have agreed to a scheme of division in 
specie. The trustees of A’s settlement have placed all the 
settlement funds at the disposal of the executors of the will. 
Among the investments to be transferred to Y as part of her 
share is a mortgage for £1,300 on freehold property. This 
mortgage money was advanced by the trustees of A’s settle- 
ment, and the mortgage is in the trustees’ names without 
disclosing the trust. Can the trustees transfer the mottgage 
to Y without disclosing the trust or the will by merely reciting 
that Y is entitled to the mortgage money in equity (would it 
be permissible to say “ both at law and in equity”), and 
paying transfer stamp duty on £1,300? If this course 18 
adopted, might a proposed future transferee from Y object to 
the title on the ground that the transfer appeared to be on the 
appointment of a new trustee and one trustee only being 
appointed she could not give a receipt for the mortgage 
money ? If so, one might have to disclose the trust. It 1s 
desired to avoid, if possible, disclosing the trusts and the 
scheme of division ? 

A. The questioner 1s referred to ss. 112-114 of the he 
1925, as governing the matter. Section 112, of course, re- 
enacting s. 13 of the C.A., 1911. Under these sections the 
disclosure or non-disclosure of the trust ceases to be of any 
great importance, because persons dealing with the transferee 
are not concerned with it. A recital that Y is entitled in 
equity would be in accordance with the new precedent books, 


see “ Eric, F. & P.,” X, p. 607, K. & E., vol. 2, Pt. I, p. 245, 
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‘ Prideaux,” Vol. II, p. 281, or, as in the latter case, merely 
‘ entitled.” Section 113 (1) (b) appears to cover the point 
as to the re« eipt by the mortgagee 


RENEWABLE LEASEHOLDS—-TruUsTEE Act, 1893, s. 19. 

634. Y. Why has not s. 19 of the T.A., 1893, as regards the 
renewal of leases been re-enacted in the T.A., 1925 ? 

A. That section dealt with leases “* renewable from time 
to time ”’ by contract, custom or usual practice. Perpetually 
renewable leases or underleases have been abolished, and so 
s. 19 has not been reproduced 

TRUST FOR SALE—SALE— CONSENT OF BENEFICIARIES. 

635. Y. X, who died in 1910, devised his real property to his 
trustees upon trust to pay to his wife the rents thereof for life 
and after her death to sell the real estate with power to post- 
pone and after payment of all costs, &c., to divide prot eeds of 
sale between all his children then living equally. The widow 
died in 1924 leaving four children surviving. Please say if 
the trustees can sell under the trust in the will or under 
L.P.A., 1925, Ist Sched., Pt. IV, para. 1, mm either case 
without the addition of the beneficiaries ? 

A. The land is held on trust for sale under the will unless 
the beneficiaries have elected to take it unconverted when 
the L.P.A., 1925, Ist Sched., Pt. IV, para. |, would be 
applicable. Title should accordingly be made under such 
trust forsale. The consent of the benefiicaries is not necessary 
unless expressly required by the trust instrument, when L.P.A. 
1925, s. 26, would apply. 

RESERVATIONS OF KASEMENTS—-REGISTRATION 

636. QY. The owners of two contiguous farms (Whiteacre 
and Blac kacre) both situated in Yorkshire, sell Whiteacre to 
a purchaser, reserving in the conveyance a right in fee simple 
to the existing flow of water through that farm on to Blackac re, 
and also a right to enter on Whiteacre from time to time ia 
order to repair and renew the water pipes. We consider that 
these reserved rights are legal easements, and so do not require 
to be registered as land charges under the L.C.A., 1925. 
Is our opinion correct { 

A. Yes. It is assumed that the water right is an easement 
and not a natural right. Only in respect of equitable ease- 
ments need there be registered any land charges : ic. A.. 
1925, s. 10, class D (iii) ; and see “* Wolst. & Cherry,” Vol. I, 
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House of Lords. 


Tate & Lyle, Ltd. v. London & North Eastern Railway Co. 
and London, Midland & Scottish Railway Co. 
17th December, 1926. 

RAILWAY—RATES FOR MERCHANDISE—-REDUCTION AND 
INCREASE—CONSENT OF Rates TRIBUNAL —-RAILWAYS 
Act, 1921, s. 60. 

Under the Railways Act. 1921. s. GO. the rates in existence 
on 15th August, 1921, are maximum rates, and the Railway 
companies are entitled to reduce them and to raise them again 
without applying to the Railway Rates Tribunal, provided that 
they do not exces d the maximum in jorce on L5Oth August, L921. 


This action was brought by the appellants as a test case 
to determine the validity of certain exceptional rates charged 
by the respondents under the Railways Act, 1921, for the 
carriage of sugar from Silvertown to Leicester during what 
was known as the transitional period. The appellants 
contended that the respondents were not entitled to charge 
the increased rates as being contrary to the provisions of 
s. 60 of the Railways Act, 1921, and as a breach of certain 
agreements entered into by the respondents. The actual 
amount at stake in the action was 13s, 2d., but the amount 
involved was said to be about £25,000 06 ), The appellants 





contended that the companies had no power to raise the rates 
without the consent of the Railway Rates Tribunal. The 
companies argued that the rates mentioned in s. 60 were only 
maximum rates, and that they were entitled to raise any rate 
that had been reduced without application to the tribunal, 
provided that it did not exceed the maximum. 

Astsury, J., found for the respondents on both points, 
and the Court of Appeal affirmed his decision. 

THe Lorp CHANCELLOR said that if the first paragraph of 
s. 60 stood alone there could, he thought, be no doubt as to the 
right of the railway companies to make the increase in question. 
That paragraph authorised a railway company falling within 
its provisions to make until the appointed day such charges 
in connexion with the carriage of merchandise as were in 
force on its railway on 15th August, 1921, and it was unques- 
tionable that that authority was sufficient to entitle a company 
to charge in respect of any class of merchandise a rate lower 
than the rate obtaining on that date. Nor apart from the 
prov iso in the section could there be a doubt as to its authority 
to raise a rate so lowered to a higher sum so long as the rate 
in force on 15th August, 1921, was not exceeded. A company 
which was declared to be entitled to charge a certain rate was 
not bound to charge the whole of that rate, but was at liberty 
to charge a lower rate and to vary that rate within the limits 
fixed. Now the rate in force on 15th August was lowered 
by stages and ultimately raised to a sum which was well 
within the maximum and, apart from the proviso, would 
unquestionably be within the power conferred by the section. 
But the appellants contended that the proviso meant that a 
company must apply to the Rates Tribunal before increasing 
any charge. That contention with others had considerable 
force, but he was not persuaded that the powers conferred 
by s. 60 were limited in the manner suggested, there being no 
words in the proviso expressly cutting down the authority 
so given. Nor did he think that the respondents were 
precluded by agreement from raising the rates as they had 
done. In his opinion the appeal failed. 

The other noble and learned Lords concurred. 

CounseL: W. Greene, K.C., and The Hon. Stafford Cripps ; 
Sir John Simon, K.C., Macmillan, K.C., and Bruce Thomas. 

Souicrrors: Neish, Howell & Haldane; Sir Francis 
Dunnell ; H. L. Thorahill. 


[Reported by 8. E. WILLIAMS, Esq., Barrister-at-Law.| 


Court, of Appeal. 
No. 2. 
Merchants’ Marine Insurance Company Limited v. North 
of England Protecting and Indemnity Association. 
6th December, 1926. 
SuHipping—Marine INsuRANCE—COLLISION—DAMAGES—IN- 
DEMNITY—DAMAGE TO FLOATING PoNTOON—WHETHER 
a “ Sure or Vesset ’’-—SHIPpOWNER’S LIABILITY TO OWNER 
oF FLoatinc Ponroon—Ricut oF INDEMNITY UNDER 
Ruwes or INDEMNITY ASSOCIATION. 


The owners of the ¢.s. “ Fernhill” were members of the defen- 
dant indemnity association, under whose rules they were protected 
against (inter alia), (1) the damages which they might become 
liable to pay and should pay in consequence of collision in respect 
of loss or damage caused by a steamship entered by them to any 
other ship or vessel, or to the freight thereof, or to any goods on 
board such other ship or vessel, such damage not being covered 
by the ordinary form of policy with collision clauses attached ; 
and (2) damage which they might become liable to pay and s} ould 
pay in respect of damage done by the steamship to any harbour, 
doc’, pier, or quays, or works connected therewith, or to jetties, 
erections, or any fixed or movable things other than ships or 
vessels, 

In March, 1924, the s.s. “ Fernhill,” while proceeding through 
the harbour of Rochefort, in charge of a pilot, collided with and 
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damaged a floating pontoon with a crane fixed on it, belonging 
to the French Admiralty. Proceedings were taken in the French 
Courts against the owners of the s.s. “‘ Fernhill,” who, in the 
result, were made liable for the negligence of the pilot and had to 
pay damages. 


Held, that the floating pontoon, with a crane fired on it, was 
not “a ship or vessel” within the meaning of the rules of the 
defendant association. 


Decision of Roche, J. (42 T.L.R. 742), affirmed. 


Appeal from a judgment of Roche, J. The plaintiffs’ claim 
was for an indemnity against the defendant association in 
respect of damages caused by a collision between the s.s. 
* Fernhill” and a floating pontoon, with a crane fixed on it. 
The indemnity was claimed under the rules of the defendant 
association. The defendant association was a protecting 
and indemnity association, and the Llewellyn Steamship 
Company, who were the owners of the s.s. “ Fernhill,’’ and 
who were insured with the plaintiffs, were members of the 
defendant association. The material rules under which the 
indemnity was claimed were as follows :—‘“‘ A member or 
owner shall be protected against any of the following liabilities 
incurred by him in respect of a steamship entered in this class 
when the same have been incurred without actual fault or 
privity of the member or owner . . . (6) The damages which 
a member may in consequence of collision become liable to 
pay and shall pay in respect of loss or damage caused by a 
steamship entered by him to any other ship or vessel, or to 
the freight thereof, or to any goods, merchandise, or other 
things whatever on board such other ship or vessel to the 
extent of one fourth part of such loss or damage, and of the 
costs, charges, and expenses incidental thereto, such damage 
not being covered by the ordinary form of policy with collision 
clause attached . . . (c) The damages which the member or 
owner may become liable to pay and shall pay in respect of 
the damage done by the steamship . . . to any harbour, 
dock, or erections, or any fixed or movable things other than 
ships or vessels.” On 13th March, 1924, the ‘ Fernhill,” 
while proceeding through the harbour of Rochefort, in France, 
in charge of a pilot, collided with and damaged a floating 
pontoon with a crane fixed to it, belonging to the French 
Admiralty. The crane on the pontoon was built to lift 
100 tons. There was also on the pontoon ’a quantity of 
stores belonging to the French Admiralty. The pontoon had 
no rudder and no engine, except the engine which worked the 
crane, and it was permanently fastened to some staging and 
to some old warships. There was a gangway from the shore 
staging, and this permitted the pontoon to rise and fall with 
the tide. The pontoon with the crane fixed on it, had been 
in position for years, and could only be moved away by employ- 
ing four tugs. Proceedings were taken in the French courts 
against the owners of the “ Fernhill,” and it was held that the 
collision was caused by the negligence of the pilot in charge 
of the ‘Fernhill.’ Under French law, the owners were 
liable for the pilot’s negligence. The question then arose 
whether the defendant association were liable, under its 
rules, to indemnity the owners for the whole of the damages 
recovered by the French Admiralty. The owners assigned to 
their underwriters (the plaintiffs) all money which should be 
found due from the defendant association in respect of the 
collision, and the plaintiffs brought this action under that 
assignment. 

The Court of Appeal (Bankes, Scrurron and SarGant, 
L.JJ.), held (affirming Roche, J.), that the pontoon with the 
crane fixed on it was not “ a ship or vessel ’’ within the meaning 
of the rules of the defendant association. Rule 2 (c) defined 
the damages which the member or owner might become liable 
for as “damages . . . done by the steamship .. . to any 
harbour, dock, or pier, or quays, or works connected therewith, 
or to jetties, erections or any fixed or movable things other 
than ships or vessels.” That excluded ships and vessels from 
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the things, some of which were specifically described, others 
being included in the expression “ fixed or movable things,” 
in respect of which an owner might become liable to damages. 
The question was whether the floating pontoon with the crane 
fixed on it was a ship or vessel. The pontoon might be more 
accurately described asa floating platform. To decide whether 
it was a ship, it was material to consider not only the structure 
but also the purpose for which it was capable of being, and had in 
fact been, used. The pontoon, on the platform of whicha crane 
was fixed, had no rudder, and no motive power of its own, and, 
though it was capable of being moved, it was unseaworthy 
and unwieldly and movement was an exception rather than 
the rule. It was impossible to give an exhaustive definition 
of the words “ ship or vessel,” but the pontoon in this case 
was more accurately described as a floating platform than as 
a“ ship or vessel ” within the rules of the defendant association. 
The plaintiffs were therefore entitled to recover in full. Appeal 
dismissed. 

CounsEL:—A. T. Miller, K.C., 
Lowry Porter, K.C., and Miller. 

Soxicirors: Ince, Colt, Ince & Roscoe, for Ingledew & Co., 
Newcastle-upon-Tyne ; Downing, Middleton & Lewis. 

[Reported by T. W. Mor@an, Esq., Barrister-at-Law } 


and D. Nowill Pritt; S. 


High Court—Chancery Division. 
Gifford ». Dent. 


Romer, J. 26th and 29th November, 1926. 
LANDLORD AND TENANT —LEASE OF GROUNDFLOOR, SnHop 
AND BASEMENT WITH FORECOURT PROJECTING INTO THE 
STREET—SPace ABOVE Forecourt—Rieur usque ad calum 


SIGN FIXED TO OUTSIDE OF Housg—ILLUMINATED SIGN 


TRESPASS. 
An lluminated siqi projectti q fou feet erght inches ovei the 
forecourt of pre wiises he lou is a trespass to the le nants’ right lo 
have the tenance y of those premises helow usque ad ccelum. 


sidermore v. Dinmer, 1903, 1 Ch. 158, distinguished. 


Action 


This was an action by the tenants of a shop on the ground 
floor of certain premises and of the basement, against the 
tenant of the front room on the second floor, for an injunction 
restraining him from allowing the to remain affixed 
to the front wall of the premises, and for damages for trespass, 
The basement projected under a stone covering or forecourt 
which was somewhat higher than the pavement of the street, 
and which was situate between the shop front and the 
pavement and formed part of the premises let to the plaintiff. 
The front room on the second floor was occupied by a tenant 
“not to allow any placard, poster 


sign 


subject to a covenant 
or advertisement whatsoever (other than plates or other 
unless previously approved in 
the manner therein stated * to be ere¢ ted, plac ed or fixed in or 
upon any part of the said premises.’ This tenant had 
atlixed to the front wall of the building, outside the room 
advertisement or sign, 


similar announcements), 


which he occupied, an illuminated 
twenty feet high and projecting four feet eight inches from 


the wall. It bore a advertising a cure for 


deafness. Various cases 
to, i.e., Hope Brothers Lid. v. Cowan, 1913, 2 Ch. 312 ; 


n illuminated dis 
sign were referred 


in support of thi 
Groldfoot 


. oe Welch. 1914, l ( h 913: and Bidermove V. Di met, 1905, 
1 Ch. 158. 
Romer, J., after stating the facts said : Although the 


sign in view of its situation does not really cause any damage 
or annoyance to anvone and I would gladly have allowed the 
defendant to retain the sign, if | had been able to do so, 
I have to decide the question according to the strict legal 
rights of the parties. In my judgment the sign is not a plate 
or other similar announcement within the terms of the 
covenant. Anything less like a plate it is impossible to 
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imagine. It is of enormous size and projects four feet eight 
inches from the wall, whereas a plate is as a rule flush with the 
wall. This sign is one of the posters or advertisements 
prohibited by the covenant | he plaintiffs have alleged in 
the alternative that, even if the defendant were not bound 
by the covenant, the sign nevertheless constitutes a trespass 
upon the plaintiffs’ forecourt. It projects four feet eight 
inches over the forecourt. If I am right in the conclusion 
to which I have come that the plaintiffs are tenants of the 
forecourt, and are accordingly tenants of the space above the 
forecourt, USq He ad colum, it seems to me that the projection 
is clearly a trespass upon the property of the plaintiff. It is 
said by Mr. Buckmaster, and no doubt truly, that the defendant 
must have the right to put his head out of the window. He 
has the right to put his head out of the window because that 
18 perhaps a necessary concomitant of his tenancy, but that 
does not entitle him permanently to occupy by means of the 
sign in question what are, in my judgment, premises demised 
to the plaintiff 
reluctance I come to the conclusion that I have no alternative 


In the circumstances and with the greatest 


but to order the defendant to remove the projection, 
COUNSEL : Fai rell, K ( and WW lfrid Hunt . ow Thomas 

Hugh « K.C., and H. S. G. Buckmaster. 

Samuel Tomkii a& Co. : Lau son & Lau SO 

Reported by L. M. May, Esq.. Barrister-at-Law.) 


SOLICTTORS ¢ 





Societies. 
The Law Society. 


\ spe ial veneral meeting of the members of the Soci« ty v ill be 
held in the Hall of the Society, on Friday, the 28th January, 
at 2 o'clock, when the following motions will be moved 

ty Mr. C. L. Nordon, LL.B. (London)—* That this meeting 
invites the Council to hold an enquiry into the leasehold 
reform legislation recently foreshadowed by the Prime 
Minister, and expresses the view that, whilst, in isolated 
cases, it may he equitable to create a right to compensation 
on the termination of a lease where the lessor directly takes 
the benefit of the improvements effected or goodwill created 
by an outgoing lessee, any general establishment of the right 
to renewal of expiring leasehold terms or of the pring iple of 
compensation in default would violate the sanctity of contract ; 
clog free dealing in property; and lead to uncertainty and 
depreciation of values without any corresponding advantage.” 

By Mr. Edward A. Bell (London)—* That the Council do 
take all necessary and reasonable steps to obtain an amend- 
ment to Order 65, Rule 27, Regulation 38a, which would 
enable a solicitor at his option to deliver in contentious 
cases a schedule of disbursements together with a lump 
or assessed sum to represent the amount of his fees for 
professional services rendered, such sum to be assessed and 
certified by the Taxing Master without requiring delivery of 
an itemised bill of costs.”’ 


United Law Scciety. 


\ meeting of the society was held in the Middle Temple 
Common Room on Monday, 17th inst., Mr. F. B. Guedalla in 
the chair. ‘The subject for debate was “ That in the opinion 
of this Hlouse the case of Sturges v. Bridgman, 1879, 11 Ch. D. 
£52, was wrongly decided.” Mr. E. H, Pearce opened and 
Mr. S. E. Pocock opposed. There also spoke Messrs. S. E. 
Kedfern, N. Tebbutt and J. Finlaison. The opener having 
replied, the motion was put to the House, when the votes 
were equally divided. The chairman gave his casting vote in 
favour of the motion. 


Solicitors’ Benevolent Association. 


The usual monthly meeting of the Directors of this Associa- 
tion was held at The Law Society's Hall, Chancery Lane, 
on the 12th inst., The Right Hon. Sir William Bull, Bart., 
M.P. in the chair. ‘The other directors present were Sir 
A. Copson Peake (leeds) and Messrs. F. E. F. Jarhem, 
C. EK. Barry (Bristol), A. C. Borlase (Brighton), FE. R. Cook, 
W. F. Cunlifie, FE. F. Dent, A. G. Gibson, FE. B. Knight. 
C. G. May, H. A. H. Newington, R. W. Poole, M. A. Tweedie 
and A. B. Urmston (Maidstone). 

£1,749 was distributed in grants of relief, forty-nine new 
members were admitted, and other general business transacted 








> 
Law Students’ Journal. 

Wakefield and District Law Students’ Society. 

\t the last meeting of the Society, held on Wednesday, 
the 12th inst., Mr. R. C. Jones in the chair, the following 
subject was debated: ‘‘ That the existence of trade unions 
in this country is to be deplored and that legislation for their 
suppression is urgently needed.”’ Mr. W. H. Willan opened 
for the affirmative, and Mr. A. B. Fox replied. The following 
members also spoke ; Miss Barker, and Messrs. E. Barker, 
J. L. J. Burton, A. A. Collins, C. Craven, H. Hall, J. R. 
Nicholson, J. W. Parker (honorary member) and P. B. Thomas. 
\fter the leaders had replied, the Chairman summed up, and 
the negative was carried by 8 votes to 2, one of the members 
having left the meeting. 








Rules and Orders. 


THe County Court Freres (AMENDMENT) ORDER, 1926, 
DATED 30TH DECEMBER, 1926. 

The Lord Chancellor and the Treasury, in pursuance of 
the powers and authorities vested in him and them respectively 
by section 165 of the County Courts Act, 1888,(a) as amended 
by the County Courts Act, 1924,(5) section 2 of the Public 
Offices Fees Act, 1879,(c) and sections 237 and 238 of the 
Companies (Consolidation) Act, 1908,(d) do hereby, according 
as the provisions of the above-mentioned enactments respect- 
ively authorise and require him and them, make, concur in, 
and sanction the following Order : 

1. In Fee No. 2 and also in Fee No. 20 in the Table of Fees 
contained in the Schedule to the County Court Fees Order, 
1925.(e) the following expression shall be omitted : 

‘ (ii) under the Guardianship Infants of Act, 1886 ”’ ; 
and the following expression shall be substituted therefor : 
‘ (ii) under the Guardianship of Infants Acts, 1886 and 

1925, or the Adoption of Children Act, 1926,” 

2. In the note to paragraph (iii) of Fee No. 46 in the said 
Table of Fees, before the words ** of execution,”’ the words 
‘ or extension "’ shall be inserted. 

3. After Fee No. 45 in the said Table of Fees there shall be 
added the following new Fee which shall stand as Fee 
No. 45A: 





** Ecclesiastical Dilapidations Measure, 1923. 


Sa &. 

IDA. i) On entering an appeal .. an 1 0 0 
(ii) On an application for an inter- 

locutory Order .. - o* 0 5 O 

(iii) On the hearing of an appeal or 1 O O 


!. In Fee No. 71 of the said Table of Fees, paragraph (ii) 
shall be omitted and the Fee of 5s. set opposite to that 
paragraph shall be annulled and paragraph (i) shall cease to 
be numbered (i). 

5. This Order may be cited as the County Court Fees 
(Amendment) Order, 1926, and shall come into operation 
on the Ist day of January, 1927, and the County Court Fees 
Order, 1925, shall have effect as amended by this Order. 

Dated the 30th day of December, 1926. 

Cave, C. 


Curzon, + Lords Commissioners of His 
David Margesson | Majesty’s Treasury. 
(a) 51-2 V. €. 43 b) 14-5 &. 6, ©. 17. (¢) 42-3 V. 6, c. 58. 
ad) 3 BE. 7. «. 69 (ie) SR. & O. 1925, No. 1234 





Tue Housing Acts (REVISION OF CONTRIBUTIONS) ORDER, 
1926, DATED DECEMBER 11, 1926, MADE BY THE MINISTER 
OF HEALTH AND THE SCOTTISH BOARD OF HEALTH WITH 
THE APPROVAL OF THE TREASURY UNDER SECTION 5 OF 
THE HovusinG (FINANCIAL PROVISIONS) AcT, 1924 (14 
AND 15 GEO, 5, C. 35). 

71,522. 

Whereas it is prov ided by Section 5 of the Housing (Financial 
Provisions) Act, 1924, that after the first day of October, 1926, 
the Minister of Health (hereinafter referred to as “ the 
Minister’) and the Scottish Board of Health (hereinafter 
referred to as “ the Board ’’) shall take into consideration the 
expenses which are likely to be incurred in the period of two 
years from that date in connection with the provision of houses 
in respect of which contributions would be payable by the 
Minister or Board, due regard being had to the expenses 
actually incurred during the period of two years ending on 
that date for the like purposes and after consultation with such 
bodies as are therein-mentioned may, if they think it expedient 
so to do, jointly make an order altering the amount of the 
contributions payable or the period for which such con- 
tributions are to be payable so far as respects houses which 
have not been completed before the date specified in the order 
but so nevertheless that the amounts and periods fixed by the 











Jan. 22, 1927 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


[Vol. 71; 85 








order shall be such as may be approved by the Treasury and 
shall not exceed the respective amounts and periods specified 
in the said section unless Parliament otherwise determines. 

And whereas it is further provided that an Order made 
under this section shall make such consequential alterations of 
any sums or periods mentioned in the financial provisions of the 
Housing, &c., Act, 1923,* or that Act including the sum of 
four pounds ten shillings mentioned in sub-section (1) of 
Section 3 of that Act as appears to the Minister and Board to 
be necessary for the purpose of adjusting the same to any 
alteration made by the Order in the amount or duration of the 
contributions. 

And whereas the Minister and the Board having taken into 
consideration the matters referred to in the said section and 
having consulted with such bodies as aforesaid think it 
expedient to make the following Order :— 

The Minister and the Board, with the approval of the 
Treasury, under the powers conferred on them by Section 5 of 
the Housing (Financial Provisions) Act, 1924 (hereinafter 
referred to as the Act of 1924), and of all other powers enabling 
them in that behalf, hereby make the following Order : 

1. This Order may be cited as the Housing Acts (Revision 
of Contributions) Order, 1926. 

2. So far as repects houses which have not been com- 
pleted before the first day of October, 1927, the contribution 
provided by the Minister under Sections 1 and 3 of the Housing 
&c., Act, 1923 (hereinafter referred to as the Act of 1923), as 
amended by Section 1 of the Act of 1924, shall, instead of 
being a contribution of £6 payable annually for a period of 
20 years, be a contribution of £4 payable annually for a period 
of 20 years, and the Acts of 1923 and 1924 shall have effect 
accordingly. 

3. So far as respects houses which have not been com- 
pleted before the first day of October, 1927, the contributions 
provided by the Minister under Section 2 of the Act of 1924 
in the case of houses which are subject to special conditions 
shall, instead of being a contribution of £9, or, if the house is 
situated in an agricultural parish, £12 10s. payable annually 
for a period of 40 years, be a contribution of £7 10s. or, if the 
house is situated in an agricultural parish, £11, payable 
annually for a period of 40 years. 

4. In regard to houses in respect of which the contribution 
fixed by the last preceding Article is payable 

(a) For the purpose of determining whether proposals 
submitted to the Minister involve a reduction in the 
estimated annual expenses to be incurred so as to entitle 
the Minister to reduce the contribution, there shall be sub- 
stituted for the sum of £4 10s. mentioned in the second 
proviso to sub-section (1) of Section 2 of the Act of 1924 
the sum of £3 15s. 

(6) For the purpose of the determination of the rents of 
houses in respect of which the contribution is payable, 
there shall be substituted for the sum of £4 10s. mentioned 
in sub-section (1) of Section 3 of the Act of 1924, the sum of 
£3 15s. 

(c) In the application of the special conditions to which 
the houses are to be subject, there shall be substituted for 
the sum of £3 mentioned in paragraph (c) of sub-section (1) 
and paragraph (c) of sub-section (2) of Section 3 of the Act 
of 1924 the sum of £3 10s., and for the sum of £6 10s. 
mentioned in the last-mentioned paragraphs the sum of £7. 
5. So far as relates to houses in respect of which reduced 

contributions are payable by virtue of this Order there shall be 
substituted as the sum by which the London County Council 
may supplement the contribution made by the Minister in 
sub-section (6) of Section 1 of the Act of 1923 for the words 
“ not exceeding the sum of three pounds ”’ the words “ not 
exceeding the sum of two pounds ”’ and in sub-section (5))of 
Section 2 of the Act of 1924, for the words ‘‘ not exceeding 
£2 5s8.”’ the words ‘‘ not exceeding £1 17s. 6d.”’ and the said 
Sections shall have effect accordingly. 

6. This Order shall not apply to Scotland. 

Given under the Official Seal of the Minister of Health this 
Eleventh day of December, in the year One thousand nine 
hundred and twenty-six. 

(L.S.) E. Tudor Owen, 

Assistant Secretary, Ministry of Health. 

Given under the Official Seal of the Scottish Board of 
Health this Eleventh day of December in the year One 
thousand nine hundred and twenty-six. 

(L.S.) Alex. McKenna, 

Housing Secretary, 
Scottish Board of Health. 
We approve this Order, 
Stanley, 
Curzon, 
Two of the Lords Commissioners of 
His Majesty’s Treasury. 


(*) 13-4 G, 5, ©. 24. 








Legal Notes and News. 


Appointments. 


Mr. V. R. M. GATTIE has been appointed to sit as junior 
magistrate at Tower Bridge Police Court, to fill the vacancy 
created by the death of the late Mr. Waddy, and will enter 
on his duties on Monday next, the 24th inst. 


Wills and Bequests. 

His Honour Judge James Broughton Edge, LL.B., of Lynton 
Lodge, Nightingale-road, Rickmansworth, formerly County 
Court Judge of the South Devon Circuit and Chairman of 
the Devon Quarter Sessions, and subsequently Judge of the 
Clerkenwell County Court, who died on 23rd October, aged 
eighty-nine, left estate in his own disposition of the gross 
value of £16,933. Judge Broughton Edge joins the list of 
famous lawyers who did not make their own wills satisfactorily. 
In this case an affidavit was required from the attesting witness 
regarding alterations and interlineations before the will 
could be admitted to probate. 

Mr. Edwin Dill Simmonds (66), solicitor, of Wellington- 
road, Bush Hill Park, N., and Finsbury-square, E.C., left 
estate of the gross value of £4,265. 

Mr. George Cottrill Downing, solicitor, of Beverley, Llanishen, 
Glamorgan, and of Cardiff, late of Messrs. Downing & Handcock 
of Cardiff, and of Messrs. Downing, Middleton & Lewis, of 
London, who died on 2nd November, aged seventy-six, left 
unsettled property of the gross value of £299,972. He left 
£100 to his faithful clerk, Thomas Robert Preece; and one 
year’s wages to each domestic servant in his service at his 
decease if in his service for the ten years preceding. 
CAUSES, 


REGISTRY DIVORCE 


INTERVENTION AND DECREE ABSOLUTE. 

The President has given the following direction: 

Decrees will be made absolute in London only. 

In case of intervention by the King’s Proctor, the appear- 
ance by the King’s Proctor will be entered in the Registry 
in which the cause is proceeding, in an appearance book to 
be kept for this purpose. 

When it is desired, in a District Registry case, to apply to 
make absolute the decree nisi, search for intervention must be 
made in the District Registry King’s Proctor’s appearance 
book and the minutes, on Tuesdays during Sittings, and on 
alternate Thursdays during the long vacation. 

Certified and sealed copies of Decrees Absolute 
issued from the Principal Registry only. 

17th January, 1927. 
W. INDERWICK, 
Senior Registrar. 


DISTRICT 


will be 


INNER TEMPLE DINNER. 

The Treasurer (Judge Atherley-Jones, K.C.) and the Masters 
of the Bench of the Inner Temple entertained at dinner on 
Tuesday last, the Grand Day of Hilary Term, the following 
guests: The Bishop of Durham, Lord Strathspey, Lord 
Lambourne, Lord Merrivale, Sir Maurice de Bunsen, Major- 
General J. E. B. Seely, Sir Albert Spicer, Mr. Ramsay 
MacDonald, Vice-Admiral Sir Herbert Richmond, the Head- 
master of Westminster School, the Master of the Temple, 
Captain G. C. Dickens, R.N., Mr. Otto Leyton, Mr. E. Garcke, 
and the Reader. The following Masters of the Bench were 
present: Sir Arthur Channell, Lord Darling, Mr. W. R. 
Bousfield, K.C., Sir Henry Dickens, K.C., Mr. R. F. Mac- 
Swinney, Sir Francis Taylor, K.C., Viscount Ullswater, Sir 


Ernest Moon, K.C., Sir Lancelot Sanderson, Mr. Howard 
Wright, Mr. A. M. Langdon, K.C., Sir Albert Gray, K.C., 
Lord Hanworth of Hanworth (Master of the Rolls), Mr. 
Lauriston Batten, K.C., Sir G. F. Hohler, K.C., Judge 


Bairstow, K.C., Mr. Alexander Grant, K.C., Mr. A. A. Hudson, 
K.C., Mr. Justice Acton, Mr. W. B. Clode, K.C., Sir Duncan M. 
Kerly, K.C., Sir Claud Schuster, K.C., Mr. R. F. Bayford, 
K.C., Mr. E. W. Wingate-Saul, K.C., and Mr. C. M. Pitman, 
K.C, 

The attention of the Legal Profession is called to the fact 
that the PHOENIX ASSURANCE COMPANY Ltd., Phoenix 
House, King William Street, London, E.C.4 (transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 

roposals for Fidelity Guarantee and Court Bonds, Loans on 

versions and Life Interests. Branch Offices at 11, Waterloo 

Place, 8.W.1; 187, Fleet Street, E.C.4; 20-22 Lincoln’s Inp 
Fields, W.C.2, and throughout the country. 
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WINTER 


The following have now been 
on the North-Eastern Circuit : 
February ; Durham, Wednesday, 2nd March; York, Wednes- 
day, ¥th March; Leeds, Tuesday, 15th March. The judges 
will be Mr. Justice Fraser and another judge not yet decided 
upon. Civil and criminal business and divorce will be taken 
at each place. 


ASSIZES, 


1027. 


fixed as Commission Days 
Newcastle, Tuesday, 22nd 


GAMBLING 


At the Brighton Quarter Sessions on 3rd inst., the 
(Mr. J. Boxall) referred to what was known as the “ 
case. He said he did not know whether ‘*‘ Diddler ’’ machines 
had come in the personal experience of the Grand Jury, but 
he had reason to know something about them, because the case 
came before him on appeal and he gave a decision that these 
machines were illegal, and consequently confirmed the con- 
viction. He was asked to state and consented with 
a view to the question being decided by a higher court, but 
the proposed appeal had been abandoned. As far as the 
Grand Jury were concerned the Recorder said he would 
instruct them that the machines as used at the time were 
illegal, and that the only question they had to consider was 
whether it was proved that the machines were being illegally 
used and whether the defendants should stand their trial 
before a jury. 

The Grand Jury found 

In opening for the prosecution, Mr. Thorn Drury said the 
defendants were charged under the Betting Act and also under 
the Gaming Act. Arthur Burrows, who was the proprietor 
of the Sports Arcade in West-street, was the principal 
defendant, and it was alleged that he, and those who assisted 
him, were engaged with what was officially called ‘* Mills’ 
Automatic Vending Machines,’’ which really furnished 
opportunities for pursuing one of the most vicious forms of 
gambling, because it was one which appealed to the gambling 
instinct of young people who could not afford to indulge in 
other forms of gambling. 

Mr. J. D. Cassels, K.C., for the defendants, said Mr. Burrows 
followed the example of the gentleman who formerly occupied 
the important position of Chief Constable for Brighton, and 
he had in his possession letters from the present Chief Con- 
stable offering no objection to the use of the machines. The 
present Chief Constable, however, suddenly decided that they 
must be discontinued. 

The defendants were found Guilty. 

The Recorder said Burrows knew 
illegal and, although it was in his (the Recorder's) power to 
inflict a heavy penalty, he would impose a fine of £20, 
and he ordered Burrows to pay the costs of the prosecu- 
tion, not exceeding £50. The two other defendants were 
bound over, and in the case of an assistant the Grand Jury 
had thrown out the bill. 


MACHINES CONVICTION. 


Recorder 
Diddler”’ 


a case, 


a true bill. 


these machines were 





Court Papers. 
Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 


Date EMERGENCY APPEAL COURT Mr. JUSTICE 
ROTA. No. 1 EVE 
Synge Mr. Jolly Mr. Jolly 
Ritehte More More 
Bloxam Synge Jolly 
Hicks Beach Ritchie More 
Jolly Bloxam Jolly More 
More Hicks Beach More Jolly 


Mr. Justice Mr. JUSTICE Mr 
ASTBURY CLAUSON RUSSELL 
Monday Jan. 24 Mr. Hicks Beach Mr. Bloxam Mr. Synge 
Tuesday 25 Bloxam Hicks Keach Kitchie 
Wednesday . 26 Hicks Beach Bloxam Synge 
Thursday 27 Bloxam Hicks Beach Ritchie 
Hicks Beach Bloxam Synge 


Friday -. 28 
Saturday ... 20 Bloxam Hicks Beach Kitchie 


Mr. JUSTICE 
ROMER 
Mr. More 
Jolly 
More 
Jolly 


Monday Jan 
Tuesday 

W ednesday 
Thursday 
Friday 
Saturday 


Date Mr. JUSTICE 


24 Mr 


JUSTICE 
TOMLIN 

Mr. Ritchie 
Synge 
Ritchie 
Synge 
Ritchie 
Synge 


VALUATIONS FOR INSURANCE —-It is very essential that all Policy Holders should 
have « detailed valuation of their effects. Property ts generally very inadequately 
insured, and ip case of loss insurers suffer —q rn EBENHAM STORR | SONS 
(LIMITED), 26, King Street, Covent Varden, C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), Nate a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate. furs, 
farnitare, works of art. bric-.-brac a speciality. 


THE MIDDL ESEX HOSPITAL. 

WHEN CALLED UPON TO ADVISE AS TO LEGACIES, PLEASE DO 
NOT FORGET THE CLAIMS OF THE MIDDLESEX HOSPITAL. 
WBICH I8 URGENTLY IN NEED OF FunpDs FoR ITS IJUMANE 

WoRK. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement, 
Thursday, 27th January, 1927. 





MIDDLs | 
Price 
10th Jan. 


| vrs. DWIits 


INTEREST | REDaar. 


Yeu. 

English Government Securities. 
Consols 24% ° oe oe ° 55} 
War Loan 5% 1929. 47 .. ee oe | 1014, 
War Loan 44% 1925-45 963 
War Loan 4% (Tax free) 1929- 42 1013 
War Loan 34% Ist March 1928 -- 100 
Funding 4% Loan 1960-90 ‘ 8s 
Victory 4% * Bonds (available for Estate 

Duty at par) Average life 35 years .. 94} 
Conversion 44% Loan 1940-44 ee 97 
Conversion 34% Loan 1961 oe ee 76}3 
Local Loans 3% Stock 1921 or after .. 64} 
Bank Stock oo ° e | 262 
India 44% 1950-55 oe 92} 
India 34% oe . oo | TH 
India 3% .. oe ee oe ee | 60} 
Sudan 44% 1939-73 oe oe oo | OF 
Sudan 4% 1974 .. 84} 
Transvaal Government 3% Guaranteed 
1923-53 (Estimated life 19 years) 


Colonial Securities. 
Canada 3% 1938 
Cape of Good Hope 4% 1916. 36 
Cape of Good Hope 34% 1929-49 ee 
Commonwealth of Australia 5% 1945-75 
Gold Coast 44% 1956 
Jamaica 44% 1941-71 
Natal 4% 1937 oe 
New South Wales 44% 1935-45 
New South Wales 5% 1945-65 .. 
New Zealand 44% 1945 
New Zealand 4% 1929 
Queensland 5% 1940 60. 
South Africa 5% 1945- 15 
8. Australia 5% 1945-75 
Tasmania 5% 1932-42 
Victoria 5% 1945-75 
Ww. Australia 5% 1945-76 


Corporation Stocks, 

Birmingham 3% on or after 1947 or 
at option of Corpn ee oe 

Birmingham 5% 1946-56 

Cardiff 5% 1945-65 ., 

Croydon 3% 1940-60 

Huil 34% 1925-55 * 

Liverpool 34% on or after "1942 at 
option of Corpn. 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of C orpn. 
Ldn. Cty. 3% Con. 
option of C orpn. 
Manchester 3% on or after 1941 
Metropolitan Water Board 3% 

1963-2003 oe oe ee 
Metropolitan Water Board 3% ‘B’ 

1934-2003 ‘ ee os 654 
Middlesex C. C. 34% 1927-47 .. .. | BOR 
Newcastle 34°, irredeemable .. - 71} 
Nottingham 3%, irredeemable .. me 61} 
Stockton 5% 1946-66 100} 
Wolverhampton 5% 101% 


English Railway Prior aes 
Gt. Western Rly. 4% Debenture 82})xd 
Gt. Western Rly. 5% Rent Charge 100xd 
Gt. Western Rly. 5% Preferc ..ce oe 98 
L. North Eastern Rly. 4% Debenture 774 
L. North Eastern Rly. 4% Guaranteed 764 
L. North Eastern Rly.4% Ist Preference | 68} 
L. Mid. & Scot. Rly. 4% Debenture 81} 
L. Mid. & Scot. Rly. 4% Guaranteed .. 804 
L. Mid. & Scot. Rly. 4% Preference 774 
Southern Railway 4% Debenture 82} 
Southern Railway 5% Guaranteed - | 1003 | 
Southern Railway 5%, © Preference o- os | 
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